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ABSTRACT

Australia has extensive and important maritime interests that
extend over a vast area. However, the size of the population will
never be sufficient to support the large maritime forces required to
provide protection across such an area. This is a significant
vulnerability and one that could be exploited in a low-level defence
contingency to over-extend Australia's maritime forces.

This book examines ways in which conhols on civil maritime
activities could help offset this low force-to-space ratio: firstly by
easing the detection and identification problem, and secondly by
reducing the call upon the maritime forces by contributing directly to
defensive tasks. As well as considering the operational requirements
for controls it examines the legal and administrative problems
associated with implementing them.
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INTRODUCTION

The exercise of authority over our continental and off-
shore territories, our territorial sea and resource zones,
and airspace, and the ability to protect our maritime
and air approaches, is fundamental to our sovereignty
and security. In Australia's case this is a daunting
task, considering the vastness and harshness of our
territory, the length of our coastline, the size of our
fishing and resource zones, the distance from the
mainland of our off-shore territories, the great
expanses of water that surrounds us, and the
disproportionately small size of our population.l

Despite the importance of the sea in terms of national security
and economic prosperity, and the self-evident fact that Australia is an
island natiory Australians lack a sense of maritime tradition. They
seem to have no cultural affinity with the sea and lack a real
understanding of its utility. This may possibly be explained by the fact
that Australians have never had to take prime responsibility for their
nation's maritime affairs. Commercially the bulk of the countr;/s
seaborne trade has been carried in foreign hulls, and militarily
Australians have relied upon the maritime power of allies to shield
them from hostile forces.

There are, however, indications of change. Offshore resource
developments and an emphasis on Australia's export trade have
drawn at least some public attention to maritime affairs. This has been
reinforced by the uncharacteristically vigorous defence debate that
followed the release of Dr Paul Dibb's report, A Review of Australia's
Defence Capabilities, and the 1987 Defence Policy Information Paper,
in which some of the ramifications of a self-reliant defence policy were
dirussed in the mass media. This debate highlighted, albeit at a fairly
superficial level, the significance of the surrounding seas and the role
of Australia's maritime forces.

Deparhnent of Defence. Defence Policy Information Paper,
The D$mce of Australia'1.987, Australian Government Printing
Service, Canberra, 1'987, p'l'-2.
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The opening quotation, from the Defence Policy Information
Paper, encapsulates the essential features of the problem facing a self-
reliant Australia. The nation's principal weakness is its low force-to-
space ratio, something that will be an enduring feature of Australia's
shategic circumstance for the foreseeable future. Notwithstanding the
benefits which flow from the nation's alliance relationships, the
government has to enforce Australian sovereignty over a vast area
with relatively meagre forces.

The military strategy enunciated in the Defence Policy
Information Paper placed considerable emphasis on countering enemy
forces in the sea-air gap, stressing the formidable maritime strike
power of the Australian Defence Force (ADF). This strategy is
unquestionably the best counter to higher levels of threat to the nation,
when enemy forces may be geographically concentrated and may be
attacked on the high seas as an exercise of the right of national self-
defence. However, it has significant deficiencies in the event of lower
level defence contingencies, which are characterised by harassments
and raidg including terrorist-style attacks, aimed at achieving political
concessions from the goverrunent, rather than military goals.

Successive reviews of the strategic basis of Australian
defence policy have noted the advantages an
opponent might see in a campaign of sustained low
level military pressure against Aushalia. The use of
military force to harass remote settlements and other
targets in northern Australia, our off-shore territories
and resource assets, and shipping in proximate areas
could be decided upon as an attempt to demonstrate
Australia's vulnerability and thereby force political
concessions over some disputed issue. In these
circumstances, the attacker could hold the operational
initiative. Attacks could be widely dispersed and
unpredictable. Relatively modest military pressure
could oblige Australia to respond with quite
disproportionate effort. The adversary could, if he
wished, sustain low level activity virtually
indefinitely. For Australia, there would be the cost of
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undertaking a wide variety of operations and of
maintaining forces at a high state of readiness.2

In such circumstances the ADF could rapidly become over-stretched.
This would be especially true of the maritime forces as Australia,s
maritime interests extend far beyond the continent itself and there are
presently few civil agencies organised to assist in the maritime task.

This study examines ways in which controls on civil maritime
activities could help to offset Australia's low force-to-space ratio at sea
and improve the effectiveness of maritime operations in the sea
approaches., Firstly by easing the detection and identification problem,
and secondly by reducing the call upon the maritime forces by
contributing directly to defensive tasks.

The study focuses upon the low end of the contingency
spectrum-not only because the government has assessed it as being the
mo-st credible contingency, but also because it would present the most
difficult legal and administrative situation for implementing controls
upon civil activities. In such circumstances the nation's sovereignty
would not be fundamentally threatened; in fact the initial events may
not even-be recognized as part of an orchestrated campaign (it is
possible 

9-1,-" ro_t"isn goverrunent could undertake a coveit cimpaign
while publicly disavowing any involvement). public reaction and
attitudes in Australia could be ambivalent and there might be
resistance to government action that widened the powers of thJpohce
or the ADF, or encumbered commercial activities and peisonal
freedoms. As the level of violence increased these attitudei would
probably_ change, but at what stage they ceased to be significant is
impossible to foretell.

The study is in three parts. The first is an overview of
Australia's maritime activities that illustrates the scope of the task and
dirusses some of the factors that would affect lhe governmenfs
ability to control civil maritime activities. The second, in chapters 2
and 3, examines the operational requirement for controls and discusses
their implementation, from an organisational and administrative point
of view. The final part considers the legal aspects of controlling'civil
maritime activities. A fundamental restriction on government action
would be its limited jurisdiction in the waters beyond Australia's

The Defence of Australia 1987, p 24.
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territorial sea. Chapter 4 therefore considers how the international law
of the sea and the laws of armed conflict might affect government
action; while Chapter 5 considers the position with resPect to
Australian nationalJ under the constitution and municipal legislation.



CHAPTER 1

AUSTRALIA'S MARITIME ACTIVITIE S
AND INTERESTS

Australia is an island continent, dependent upon the sea for
the movement of the bulk of its exports and imports, and a significant
proportion of its national wealth. Ships and the sea were fundamental
to its discovery and settlement by Europeans. Yet far from seeing itself
as a maritime nation the Australian populace is largely ignorant of the
country's maritime heritage and the significance of its present
maritime activities. This chapter therefore presents a broad overview
of Australia's maritime activities and interests to illustrate their
geographic spread and economic significance. It also describes some
of the features that might affect the government's ability to control
civil maritime activities.

Geographic Extent

Before examining the activities taking place in Australia's sea

approaches, the area under consideration should be defined. What are
Australia's sea approaches and how far do they extend? The question
arises because the term 'sea approaches' is a loose one; often used but
seldom defined. It should not be confused with sea lines of
communication, which refer to specific routes extending right across
oceans to foreign ports. Sea approaches are probably best described as

the broad areas of water adjacent to a nation's coast, within which
vessels may be considered to be 'approaching' that coast. Although
arbitrary figures may obviously be applied, the term is an elastic one.
In Australia's case they vary in width around the coast. For instance,
to the south-west in the southern Indian Ocean they may be
considered to be in the order of 500-1,000nm, whereas to the
immediate north they extend only 2-300nm, constrained by the
proximity of foreign territory.

This study does not seek to look beyond this generic area. It
certainly does not seek to encompass Australia's "area of direct
military interest", as defined in the Defence Poliry Information Paperl.

1 The area of direct military interest "stretches over 7,000
kilometres from the Cocos Islands to New Zealand and the
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Apart from considerations of legal jurisdiction, there is the more
pragmatic reason of how far limited maritime forces can reasonably
expect to enforce controls, especially without the benefit of organic air
power. On the other hand, the temptation to make the area coincident
with some other, totally separate, boundary (such as the 20onm
exclusive economic zone) should be avoided, as this could lead to
some unwananted conclusions.

Geographically, the emphasis of this study is on the northern
and north-western offshore areas. Although Australia's maritime
interests extend far beyond this area and some significant
vulnerabilities exist outside it, the proximity of land from which an
enemy could launch attacks means that it must be regarded as the
most likely area to be threatened in a low-level conflict.2

SEABORNE TRADE

The most obviouq and probably most important maritime
activity, is seaborne trade. Sea transport has had an important role in
Australia's development and this is likely to continue for the
foreseeable future: shipping still dominates overseas trade and carries
63.3 per cent of the total interstate tonnage. Its role is assured because
it is the most cost-effective way of moving bulk cargoes over long
distances and because there are inadequacies in the continental
transport infrastructure. The north and north-west are not connected
by rail to the rest of Australia and much of Arnhem land, Cape York
and areas in between cannot be reached on all-weather roads.

This situation is not surprising when one considers that these
areas have been serviced by coastal shipping since their development
and that an alternative continental transport system of roads, railways
and pipelines would be very expensive to establish. Although such
alternative land-based hansportation systems would be strategic assets
anticipated financial retums have been iudged to be inadequate to
justify their development to date. This is an on-going process,

islands of the South-West Pacific, and over 5,000 kilometres
from the archipelago and the island chain in the north to the
Southern Ocean", The Defence of Australia 1987,p2.
The Defence of Australia 7987, p 20-21..
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however, and such projects are constantly being reviewed.3
Nevertheless, the reality is that bulk commodities will continue to be
transported around Australia by sea for the foreseeable future: with
the exception of those carried on the island trading routes, the future
of other cargoes is less clear.4

Similarly there is no viable alternative to sea transport for
overs€as trade. Aircraft may be suitable for high-value, low-volume
c.ugoes but they could move only a small proportion of Australia's
total international trade. In a national emergency some strategically
important material might be transported by air, but the normal
functioning of the economy would require a free flow of coastal and
overs€as shipping.

The volume of seaborne trade for the maior commercial
trading ports (those with an annual cargo flow in excess of one million
tonnes) is indicated in Figure 1, as are the approximate volumes
moved over the various shipping routes around the coast.S

The pattern of ship movements in and out of the mapr
commercial ports is illustrated in Figure 2.

Overseas Shipping Routes

Although individual ships inevitably follow slightly different
tracks when voyaging over long distances, factors such as geography,
ocean currents and weather patterns dictate some corrunon trade

The Alice Springs - Darwin railway is presently being
reconsidered by a consortium with fapanese backing.
Dunn, M. Cmstal Shipping - lts lmportance to the Ecornmy,
Drectorate of Naval Force Development, Department of
Defence, Canberra, 1987.
Figure 1 dms not show the minor commercial ports nor the
low volume supply of small, isolated communities. For a
more detailed analysis of cargo movements through
Australia's commercial ports see Dovers, W.A.G. Australia's
Maritime Actiuities and Vulnerabiliti*, Strategic and Defence
Studies Centre Working Paper No. 1.54, Appendix '1.,

Australian National University, Canberra, 1988.
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FIGI,'RE 1

PRINCIPAL SEA FREIGHT MOVEMENTS BY VOLI.JME

Source: Australian Bureau of Statistics, Shipptng and Cargo Australia
L985-86.
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FIGTIRE 2
SHIP MOVEMENTS FOR PRINCIPAL PORTS
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routes. A study of Australia's overseas trade by the Directorate of
Naval Force Development5 utilised eight basic routes to and from
Australia (nine if you count Antarctica):

1 South Africa - traffic around the Cape of Good Hope
and from Mozambique and Madagascar.

2 Suez - traffic from the African coast, from Tanzania
northward, and Pakistan and the Persian Gulf.

3 Bay of Bengal - traffic from India, Sri Lanka, Burma
and through the northern end of the Malacca Straits.

4 Indonesia - all traffic through the Indonesian
archipelago.

5 PNG - all haffic passing north-about round PNG, from
PNG itself and the Solomon Islands.

6 North America - traffic from the west coast of North
America, the Panarna Canal and the islands of the
south-west Pacific.

7 South America - traffic from the west coast of South
America and around C-ape Horn.

8 NZ - trans-Tasman traffic.

Exact statistics for the number of ships, or the volume of cargo
carried, on each of these routes are not available as the only record is
for overseas cargo movements, recorded by the trade area of origin or
destination. The figures for 1985{5 are shown in Table 1, together
with an indication of the trade route used. There are usually about 200
ships engaged in overseas trade in Australia's sea approaches at any
grven time.7

MacFie, D. An Arulysis of Trenils in Trade anil Shipping,
Directorate of Naval Force Development. Department of
Defence, Canberra, 7986, p H-2.
Discussions with the staff of the Sea Safety Cenhe, Canberra,
August 1987.
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TABLE 1
OVERSEAS CARGO TOADED AND DISCHARGED BY TRADE

AREA 1985.86 (OOO REVENI,'E TONNES)8

Trade Area Area
Route

Cargo Cargo
Loaded Discharged

West Africa
South and East Africa
Europe-Atlantic
Europe-Baltic
Europe.-Meditenanean
Africa-Mediterranean
Red Sea and Mediterranean

Middle East
Middle East Gulf
India
South East Asia
East Asia
fapan and North Asia
PNG and Solomon Islands
North America-west coast
North America-east coast
Central America and

Caribbean
Pacific Islands and s

other countrie
South America
NZ
Trade area unspecified

1

7lz
2
2
2
2

2

2
3
4
4
4
5
6
6
6

6/7

7
8

1%
82

27,665
2,360

10,994
2419
4,269

4,764
4A89
5,562

27,722
126,249

1,596
5,075
3,856

163

765

7A1,4

2,176
5,139

727
189

2,293
393
n3

8
7W

4,034
9

3348
1J31
6,165

73
3,007
1,969

7

1,M9

185
1,556

Total 237,234 27,425

Source: Australian Bureau of Statistics, Shipping and Cargo Australin
1985-86.

Revenue Tonne is the basis on which freight is charged in the
shipping industry and may be measured by mass or volume.
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There is a further aspect to the pattem of Australia's Eade
routes that is relevant to a discussion of their vulnerability. Ten years
ago Lieutenant Commander |.M. Sandison, RAN conducted research
into the instances of interference with merchant shipping during
conflicts since WW II. One of the difficulties encountered by the
protagonists in these operations was identifying which neutral ships
were actually engaged in trade with the enemy. Sandison came to the
conclusion that there is an area within which a merchant ship, to make
commercial sense, can only be bound for a particular destination:
therefore the ship's intentions with respect to that destination are
unambiguous. The size of this 'unambiguous zone'will obviously
vary according to whether the destination is a country or a particular
port, and according to the part of the world. In busy waterways it may
be very small, but for an isolated country like Australia it is sizeable.

Sandison did not publish his research, but his conclusion has
been cited in a number of articles. The unambiguous zone for
Australia and New Zealand, as calculated by him, has been referred to
as the "Sandison Line" and is shown in Figure 3. Although the zone
includes vessels trading with New Zealand, it would considerably
reduce an enemy's problem of identifying ships engaged in trade with
Australia.

Ownership of Vessels Engaged in Australian Trade

Australia has a small merchant fleet, the details of which are
given in Table 2. This number might become smaller if foreign ships
were allowed to compete in the Australian coastal trade. They are
effectively prevented from doing so at present by the provisions of the
Navigation Act 1912, which requires ships to comply with Australian
industrial awards to obtain a licence to engage in coastal trade. The
Minister may grant single voyage licences to other ships but, in
practice, very few are issued and they account for less than two per
cent of the coastal cargo carried. Thus, Australian owned, registered
or chartered ships, with Australian crews, carry almost all Australia's
coastal trade.9

Mclean, R., Australian Coastal Shtpping: The High Prbe of
Protection, Australian Institute for Public Policy, Perth, 1984, p
12.
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FIGI,JRE 3
THE SANDISON LINE

Source: Sandison I.M., "Unambiguous Explanation of the
Unambiguous Zone", Pactfic Defence Rqorter, April 1985, p 4.
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A significant characteristic of the Australian trading fleet is the

specialised, demand driven nature of the ships. As shownin Figures 4

aha S tne rnaiority of cargoes are dry bulk or liquids. This has resulted

in 60 per ceni of Aushalian registered ships being specialised dry bulk
cargo carriers, tankers or LPG carriers. This specialisation extends to
many of the port facilities and loading terminals. Even some of the
general cargo vessels require specialised facilities and cannot use
undeveloped ports. The overall effect is a lack of flexibility. In WW II
most ships were general cargo vessels, many with their own cargo

handlinggear. This allowed cargoes to be switched between ships and

changes to be made to destinations for unloading. such options may
not be available to Australian planners in future contingencies and the

defence of port facilities may become as much a priority as the defence
of the ships themselves.

TABLE 2

SUMMARY OF THE AUSTRALIAN TRADING FLEE"T OF SHIPS
lso GROSS TONS AND OVER AT 30I.'NE 1985

Ships Nunber

Intrastate
Aushalian owned and registered

Interstate
Australian owned and registered
Australian owne4 overseas registered
Overseas owne4 Australian registered
Overseas owned and registered
TOTALCOASTAL FLEET

Overseas
Australian owned and registered
Australian owned, overseas registered
Overseas owned Australian registered
Overseas owned and registered

TOTAL OVERSEAS FLEET

37r,7U 253,627

v 1,052,130 659,'359

2 14,5s6 8,752
5 87,&3 63,46
3 7ffi.r49 58.779

67 7,626,288 l,u4A2l

r,87,996 66,52018
I
7
7

41,15r
805,135

29,223
460,M

w7.725 186,381

7,791,4t7 1,285,410

TOTAL AUSTRALIAN FLEET 3,877,695

Sowce: Federal Department of Transport, Austtelian ffiipVing7986.

2,329,851
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FIGURE 4
CARGO DISCHARGED THROUGH AUSTRALIAN PORTS BY

PACK TYPE,198F85
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Source: Federal Department of Transport, Port Authoity Cargo
Moaatents 1985-85.
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FIGI,JRE 5

CARGO LOADED THROUGH AUSTRALIAN PORTS BY PACK
TYPE,1985-85

CONTAINER
OTHER 1.6%

Source: Federal Departnent
Mmtanents1985-85.
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Only 2.1 per cent of overseas cargo is carried in Australian
hulls. The foreign ships which carry the remainder are registered in
over seventy countries: the top twenty are listed below in Table 3.

TABLE 3
OVERSEAS SHIP DEPARTURES BY COUNTRY OF

REGISTRATION AND CARGO CARRIED 1985.86 ('OOO TONNES)

Counhy of
Regishation

Number Cargo

of Discharged

ships

C-argo Percmtage Percmtage

toaded ofTotal ofTotal
No. Ships Cargo

Iapan
Panama

Liberia

China

Greece

South Korea

Philippines

Hong Kong

United Kingdom

USSR

West Germany
Taiwan

Aushalia
Netherlands

Norway
Singapore

Malaysia
Denmark

India
NewZealand

Other Countries

138s

955

473

A9
293

26
253

235

1y3

782

r44
1.41

113

t't2
702

98

88

83

67

il
1,025

4,V29

3,126

2,67r

373

7,288

747

811

ffi
7,9U

412

1,4J7

183

1,100

294

8E{t

368

381

396

50

5tt
6,254

88,627

20,783

17,659

10,511

10,256

15,773

8,430

9.m
3,9r2

2,357

t;194
10,m0

4,567

783

3,939

2,857

1,,942

947

't,7u
325

21,%3

20.9

14.4

7.2

5.3

4.4

4.0

3.8

3.6

2.9

2.8

2.2

2.7

1.7

7.7

1.5

1.5

1.3

1.3

1.0

0.8

15.5

35.0

9.0

7.7

4.1

4.4

6.2

3.5

3.7

2.2

1.0

0.8

3.8

2.1

0.4

1.8

't.2

0.9

0.5

0.7

0.3

70.7

Source: Aushalian Bureau of Statistics, ShiVping and Cargo Australia 1985-86.

100.06,61r 27,572 237,2% 100.0
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It is worth noting that United States flag merchant ships do not
feature in this list, in fact only nine visited Australia during 198F85.
The majority of the ships of the remaining countries made only one or
two calls each year. Although a good indicator, the figures in Table 4
do not provide the complete picture with respect to ownership of
vessels, as the country of registration is not necessarily the one where
the owner resides (this is particularly so in the cases of Panama and
Uberia).

Government and other Vessels

Apart from Naval craft there are 55 vessels belonging to the
federal and state government departments listed on the Australian
shipping register. These are generally engaged in research,
maintenance of navigational aids around the coast and provision of
port services. There are also 89 dredges and72 Passenger ferries, all
over 150 gross tons, listed on the register and operating from
Australian ports, along with 251 tugs.

Minor Coastal Shipping

There is liftle statistical data available on the small cargo
vessels that operate in northem waters supplying small and remote
communities. Anecdotal information indicates that, although the
amount of cargo carried by these vessels is small in terms of national
volume, they are important in the context of transportation in the
north. A number of small communities on Cape York, the Torres Strait
islands, the Gulf of Carpentaria and areas further west depend upon
them for a range of essential services. Their importance increases
during the wet season when many of the roads become impassable.
Although disruption of their activities may have little impact upon the
national econom, it could cause considerable hardship to the small
communities they service.

Vulnerability of Seaborne Trade

The vulnerability of Australia's seaborne trade and the
economic consequences of its disruption have been the subiect of
considerable debate in recent year€. Although the Defence Poliry
Information Paper acknowledged the importance and vulnerability of
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coastal shipping it was dismissive of threats to Australia's overseas
trade:

Australia's overseas trade routes are diverse and their
comprehensive interdiction would be credible only in
the unlikely circumstances of protracted global
conflict.lo

This statement seerns to reflect a conrmon perception that it
would take an intensive anti-shipping campaign similar to those
conducted in World War II to cause serious economic consequences.
However, as Bateman pointed out:

Since Australia's seaborne exports are comprised
mainly of bulk commodities Australia's export hade is
very sensitive to shipping costs which invariably
represent a large proportion of the value of cargoes
from Australia landed overseas.ll

A limited, but selective, campaign against shipping engaged in
trade with Australia could have considerable economic effects by
increasing those transport costs. Apart from ship losses; delays caused
by evasive routing, or by ships having to wait for close escort through
choke points, or for ports to be declared safe from mines, would play
havoc with costq schedules and route capacities. In an over-supplied
world commodity market Aushalian producers may not maintain
their market positions if customers were faced with uncertain delivery
schedules,longer turn around times and increased costs. All of which
could be caused by a limited campaign against seaborne trade. Once
lost it could take a long time to regain Australia's share of international
markets. Given the importance placed upon increased exports in the
government's economic strategy, one can hardly doubt the adverse
effects that reductions in overseas trade would have upon the national
economy.

Another misconception is that an enemy will be deterred from
attacking the foreign flag ships that carry most of Australia's trade for

10
11

The Defence of Australia L987 , p 27-28.
Bateman, W.S.G. Australia's Oaerseas Trade Strategic
Considerations, Strategic and Defence Studies Centre,
Australian National University, Canberra, 1.984, p 28.
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fear that their governments will intervene. This assumes that
governments would take action to Protect their flag shipping around
the world; something that is not bome out by modern maritime
history. As O/Connell pointed out in 1975:

The gravity of the threat posed to international
shipping - leave aside the question of friendly
relations between States - may also be indicated by the
fact that since 1970 neutral ships have been diverted,
damaged and at least eight of them even sunk, one of
them with total loss of life. The fact that the flag Sates
of these ships, the newspapers and world opinion
have demonstrated an amazing indifference towards
this degree of devastation suggests that violence at sea
is more tolerable or less comprehensible than violence
on land.l2

Although one can never h sure until the circumstances of the
case become clear, the evidence suggests that governments are
unlikely to take physical action to prevent interference with their
shipping in a limited conflict, unless they consider that their national
interests are threatened, or they are seeking a role in the conflict or
region.

Port Facilities

As previously mentioned, the ships involved in Australia's
seaborne trade have become more specialised; almost two'thirds of the
Australian merchant fleet being bulk carriers. The cargo handling
facilities that service these ships have also become more sPecialid
and, when taken in combination with the deficiencies in the land
transport network in the north and north-west, this specialisation
results in a lack of flexibility with respect to alternative loading
facilities.

This is particularly evident in the major mineral ports of the
Pilbara, the Kimberleys and Weipa. If the cargo handling equipment
in these ports were to be put out of action there would be no way of
transferring the ore to another port and its movement would be

1'2 O'Connell, D.P. The Influence of Law on Sea Powu, Manchester
University Press, Manchester, 7975, p. 2.
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effectively stopped. The specialised facilities in these ports should
therefore be considered to be as important as the ships they service;
possibly more so, as it may prove easier to replace the ships.

OFFSHORE ENERGY AND MINERAL RESOURCES

The growth in the economy during the last fifteen years has
been due largely to the development of Australia's abundant mineral
resources. The downturn in world prices in the mid-1980s resulted in
sharply adverse terms of trade for Australia, but these would have
been considerably worse if Australia imported the bulk of its liquid
fuels from overseas. Indigenous crude and condensate production
saves the nation in excess of $4 billion in foreign exchange each year.
Although not large in comparison to the Middle East or Gulf of Mexico
deposits, Australia's oil and gas fields make a very significant
contribution to the health of the national economv and to national
security.

How long this situation will last was the subject of a recent
study by the Department of Primary Industry and Energy, Energy
20N. In attempting to forecast Australia's level of self-sufficiency in
petroleum products the study used three scenarios to model such
unknowns as fluctuations in world prices, the level of domestic
demand, technological advances that may improve recovery rates, and
exploration potential and rates of effort. The report concluded that:

If it is assumed that petroleum diroveries follow the
most likely pattern and that the demand scenarios
prove reasonably accurate, Australia's self-sufficienry
in petroleum would be between 35 and 65 per cent
(with a 50 per cent probability of it being 50 per cent)
bY the Year 2000.13

This would mean that Australia would have to import approximately
450,000 barrels of petroleum products per day in the year 2000,

whereas the level of imports was approximately 70,0N barrels per day

13 Department of Primary Industry and Energy. Energy 2000,

Australian Government Printing Service, Canberra, 1986.
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in 1986.1a This forecast is a significant one when considering the
requirements for the defence of Australia's s€aborne trade.

Oil Exploration

Exploration activity has been subiect to marked fluctuations
over the last twenty years. A record number of 264 wells were drilled
in 1983, 49 of which were offshore. This fell to 221 and226 in 1984 and
1985 respectively, with 43 wells being drilled offshore in both years.
The reduction was due almost entirely to the fall in world oil prices,
although industry sources claimed that the federal government's
resources rent tax also had an effect.

The current expectation is that we are unlikely to find more
than four billion barrels of mrde oil in commercially viable fields. This
excludes reserves that may exist beneath the Great Barrier Reef, where
drilling is prohibited, and on Cape York Peninsular, which is subiect to
a ten year drilling moratorium. The most promising areas for finding
large (40 million barrels) deposits are offshore. It is of course more
expensive to conduct exploration there and most effort is being
directed at the smaller, but less capital intensive, onshore deposits.
BHP is continuing exploration in the Timor Sea using the drillship
ENERGY SEARCHER and the semi-submersible rig SEDCO 708.

Enhanced recovery programmes are being evaluated for use in several
locations around the country including Bass Strait, the country's
largest production area, but these technological advances are not likely
to increase recoverable crude oil reserves by more than a few
percentage points.

Oil Production

Australia's presently producing oil and gas basins, together
with those that are under development, are depicted in Figure 6.

Production figures for the mapr fields are given in Table 4.

14 Bureau of Mineral Resourceg Geology and Geophysics
Principal Mineral Statistics 7986 Qrelimirury), Canberra, 1987.
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FIGI,JRE 6
AUSTRATIAN OFFSHORE OIL AND GAS BASINS

Source: Bambrick, S. "Australia's Offshore Energy Resources"
Australin's Offihore Maitime lnterests,p 25.
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TABLE 4

AUSTRALTAN CRUDE OIL PRODUCTION, FEBRUARY 1986

ML OOO BPD

Bass Strait/Gippsland*
|ackson-Surat
Cooper Basin

Jabiru*
Barrow Island*
Othef*

74.9
5.0
4.2
4.0
3.2
2.4

471.6
31.6
26.3

25.0
20.0
15.0

Total 93.7 589.5

* denotes offshore
'+* Includes Mereenie, Harriet/Lenita and the

three small Western Australian fields.

Source: Department of Primary lndustry and Energy, Eturgy 2000.

Bass Strait accounts for 89 per cent of indigenous cmde oil
production, which is two'thirds of the crude oil used in Australian
refineries.lS Development drilling has continued in Bass Strait and as
rurny as six new fields could be brought into production. These will
not greatly increase the overall level of production, but they will help
to maintain it for several years as the production rates of the older
fields begin to decline. Bass Strait has the largest number of offshore
production platforms in Australia, and until recently the Navy
maintained a permanent presence in the area to enforce the prohibited
shipping area around the platforms.

There are a number of other oil fields in the process of
development:

Bambrick, S. "Australia's Offshore
Australia's Offshore Maitime Intnests,
Maritime Studies, Canberra, 1985, p 23.

Energy Resources" in
Australian Centre for
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a. The Challis field in the Timor Sea was discovered in
October 1984 and production is expected to commence
in September 1989 at a peak rate of 24,000 bpd.

b. South Pepper/North Herald/Chervil fields are 40
kilometres south of Barrow Island. Production will
conunence shortly and is likely to be 5,000 bpd.

c. Saladin field is about 65 kilometres south-west of
Barrow Island. Development plans are under
consideration involving the construction of four small
platforms with crude oil being piped to nearby
Thevenard Island. If these plans are implemented
peak production should be more than 3Q000 bpd.

d. Talisman field is to the east of the North Rankin 'A'
platform and is under consideration for development.

Once these fields are developed the concentration of indigenous oil
and gas production will shift so that it is more evenly spread between
Bass Strait and the north-west.

Development of distant offshore oil fields, that may be
subiected to extreme sea conditions in tropical cyclones, requires
innovative engineering solutions if projects are to be commercially
viable. In the case of fabiru, a converted tanker, JABIRU VENTURE,
has been used as a floating production facility, and is connected to the
wellhead on the seabed through a single point mooring. Oil is
transferred to shuttle tankers through a floating hose from the stern of
the ]ABIRU VENTURE, which can disengage from the mooring at
short notice and move to safer waters in the event of a cyclone
warning. The wellhead is controlled from the fABIRU VENTURE and
given sufficient notice even the mooring could be removed.

Although the mooring is designed to accommodate up to four
wells, there are presently only two tied in. BHP will use a similar
arrangement when it develops the Challis field. By virtue of their
inherent mobility such facilities are less vulnerable than large fixed
production platforms.

Natural Gas

Australia's largest resource development is the North West
Shelf Natural Gas Project, which has a total project cost of $12 billion.



26 Controlling Cioil Maitime Actioitia in a Defence Contingmcy

It required the construction of the North Rankin 'A' production
platform (which has the largest gas production capacity of any
offshore platform in the world), a 135 kilometre pipeline to shore, and
a domestic gas proc€ssing plant. Two additional offshore production
facilities will be required between 1993 and 2001.15

As well as supplying the Western Australian domestic market
(the proiect already supplies half of the state's non-transport energ'y)
this proiect has considerable export potential. Initial contracts have
been signed with fapanese companies for the supply of Liquefied
Natural Gas (LNG), with the first deliveries due at the end of 1989.

These exports may offset, to some degree, the cost of increased imports
of petroleum products in the next decade. They will certainly be an
important component of the balance of trade.

Natural gas is also recovered from Bass Strait and Table 5 lists
the other identified reserves. A number of very large deposits of
natural gas have been discovered, but sorne of these are in more
remote areas and will not be developed in the foreseeable future. Two
offshore gas fields that are being examined for development are the
Petrel and Tern fields in the Amadeus and Bonaparte Basins
respectively. These would be developed primarily for export with a
projected output of 2.3 million tonnes of LNG each year. This project
is still awaiting a final decision, but commercial gas production has
been forecast for 7994.17

Tapper, P.P., 'The North West Shelf Proiect LNG Phase and
Outlook" in Australian Minqal lndustry Quarterly,30 June 1985,

Canberra, p 66.
Moreau, M., "A New Australian LNG Scheme: The Bonaparte
Gulf LNG Project" in Australian Mineral lnilustry Quarterly,30
June 1985, Canberra, p 66.

L6
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TABLE 5
IDENTIFIED GAS RESOURCES, BY BASIN BY VOTUME AND

ENERGY,IUNE 198s

Basin
Commercial

Declared Commercial
10(9)m(3) PI

Not Yet Declared
10(9)m(3) Pl

Adavale(QLD)
Amadeus(NT)and
Bonaparte(WA-NT)'t
Bowen(QLD)
Browse(WA)*
Carnani'on(WA)*
Cooper(SAQLD)
Eromanga(QLD-SA)
Gippsland(VIC)and
Bass(TAS)*
Otway(VIC)*
Perth(WA)
Surat (QLD)

15.9

1,.4

249.6

89.2
1.7

'1,68.4

622

5r

9,733

3478
68

6,566

0.5
229.2

5.1

127.8

574.0
22.1
0.7

31.5

23
8,938

L97
4,995

2238s
683

28
7,230

110.3

0.5
3.0
1.5

79

777

57

Total 53't.2 20,711 991,.3 38180

* Denotes Offshore

Production Platform Support

The most intensive period of external support for a production
platform is during its construction; after that rig support vessels call
two or three times per week. There are 49 rig support and ancillary
vessels operating around Australia. However, the majority of light
support tasks, such as emergency deliveries of stores and crew
transfers, are carried out by helicopters.

Offshore Mineral Resources

The seabed minerals of greatest potential value are the
manganese nodules and the polymetallic sulphide deposits. The few
samples of nodules taken around Australia have shown a couple of
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areas of concentration, in particular an extensive area off Cape
Leeuwin, but their composition is inferior to those of the north-east
Pacific.ls

Seabed mining is unlikely to be economically competitive in
Australian waters in the foreseeable future. Prices for the metals
concerned would have to double in real terms, from their value in
March 1985, to provide an adequate return on the investment
required.lg As there is no evidence that such an increase in
commodity prices is imminent offshore mining will not be considered
further.

Vulnerability of Energy Production Facilities

The static nature of their operations make oil and gas

production facilities particularly vulnerable to attack. Those in Bass

Stait have a measure of natural protection by virtue of their location.
Although technically within range of long-range bombers operating
from airfields to the north, they cannot credibly be attacked by land-
based aircraft. With the exception of a carrier task group, that has the
capability of launching its strike from greater range, naval surface
forces would also be vulnerable if they attempted to attack the Bass

Strait plafforms. A submarine, on the other hand, could reach the area

undetected and could carry out an attack, even if it had to use divers to
do it (is weapon fit is not particularly suited to the task of destroying
production platforms). The concentration of targets in Bass Strait (see

Figure 10) could make such a mission worthwhile. The importance of
the output from this area to the national economy is such that the
platforms must be considered a vulnerability despite the protection
offered by their location.

Oil refineries and LNG processing plants are generally on, or
near, the coast and therefore must be considered vulnerable to
sabotage. The results of such an attack could be catastrophic given the
volatile nature of the product being processed and production could

Hinwood, f.B. "Offshore Engineering" in Maritime Austnlia:
Erploing the Scientific anil Technological Base, Australian Centre
for Maritime Studies, C-anberra, p 65.

Reynolds, f.O., "The [aw, Ideology and Economics of Ocean
Mining" inThe MiningRaniew, February 1986, Canberra.
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be halted for a prolonged period. Given the dependence of the
Western Australian economy upon the North West Shelf Project as a
source of energy, and its relative proximity to potential enemy bases, it
should be considered an important vulnerability.

Although the development of the north-west oil and gas
deposits will increase the number of platforms and associated facilities
to be protected, the net result may be that the nation's vulnerability in
this area is, in fact, reduced by the diversification of production.

FISHERIES

The Australian fishing industry has grown steadily over the
last fifteen years. The gross value of production was over $454 million
for 1983-84, an increase of over $220 million (in constant dollar terms)
from7977-78. Some 25,000 people are employed in the catching sector
and the industry is a major source of revenue for many coastal
towns.2o

Until 1978, when the introduction of the 200 nautical mile (nm)
Australian fishing zone was announced, local fishermen had mostly
operated shelf and inshore fisheries, with the bulk of their catch being
crustaceans and molluscs. Since the introduction of the Australian
fishing zone on 1 November 7979 the federal and state governments
have encouraged local fishermen to expand their operations into new
areas and those previously exploited by foreign vessels. Ideally the
government would like to develop the industry to the extent that it is
capable of fully exploiting the resources of the 200nm zone.

Although the Australian fishing zone encompasses a very
large area the level of production is relatively low. This is due to the
lack of phosphorus and nitrogen run-off from the barren Australian
continent and the few large upwellings from deep ocean areas to bring
regenerated nutrients to the surface. This means that the water cannot
sustain large populations of photosynthesising organisms upon which
sizeable fisheries depend. This low productivity is exacerbated by the
large number of species that are present. In a report commissioned by

Bain, R. "Australia's Fishing Interests" in Australia's Offshore
Maitime lntoests, Australian Centre for Maritime Studies,
Canberra, p 82.
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the OECD in798/.,2t the Department of Primary Industry advised that
"while there are some 3,0(X) known species of fish and at least an equal
number of crustacean and mollusc species inhabiting Australian
waters, less than 100 of these are commercially exploited".

The expansion envisaged by the government requires changes
within the industry and fairly high risk investment in boats and new
equipment. Although there has been increased activity in traditional
areas, to the extent that resource rnarurgement schemes have had to be
introduced in most of them, Australian fishermen have appeared
reluctant to commit themselves to such changes, following some early
failures. As a result the local industry is still not able to exploit the full
resources of the Australian fishing zone.

Australian Fisheries

lobsters and prawns account for approximately 60 per cent of
the Australian catch, with a further 20 per cent coming from pearls,
abalone, scallops and oysters. Most of the crustaceans and shellfish are
exported. Although a small proportion of the finfish catch is also sold
overseas, supplies to the domestic market provide less than half the
total consumption.22

Prawns provide the most valuable fishery in Australia and are
taken in estuarine, coastal and offshore waters off all of the states
except Tasmania. The main areas are off northern Queensland and the
Northern Territory, particularly the Gulf of Carpentaria (see Figure 7).
Bay lobsters are taken incidentally to prawn trawling operations. The
western and southern rock lobsters, also a valuable resource, are taken
on rocky reefs around the southern half of Australia. Crabs are taken
mainly in Queensland, NSW and Western Australia.

Oysters are harvested in all states, as are scallops, although
like abalone most scallops are taken from southern waters. Small

Organisation for Economic Co-operation and Development,
Etpniances in the Mamganent of Natbrul Fishing Zona,Paris,
7984.
Bain, R. "Australia's Fishing Interests" in Australia's Offshore
Maitime lnttests, Australian Centre for Maritime Studies,
Canberra, p 82.
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FIGURE 7
MOLLUSC AND CRUSTACEA FISHERIES

Source: Bain, R. "Australia's Fishing Interests" in Australia's Offshore
Maritime Interests, p 82.
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FIGTIRE 8
EINFISH FISHERIES

Source: Bain, R. "Australia's Fishing Interests" in Australia's Offslnre
Maitime lnterests, p 85.
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FIGURE 9
POSSIBLE AREAS FOR FISHERIES DEVELOPMENT

Source: Organisation for Economic Co-operation and Development
(OECD), Etperiences in the Manngement of National Fbhing Zon*.
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quantities of squid are Present in many localities and form an
important part of the trawl catch in the Arafura Sea.

The shell of the Australian species of pearl oyster is taken from various
localities in the tropical waters between Broome and Caims. Trochus
shell is found mainly on coral reefs off the Queensland coast, although
small quantities occur in the west.

Tlrere are four major areas where finfish are taken:

a. The south-east trawl fishery, which extends from
Sydney in the east around Tasmania and Victoria to
Kangaroo Island in the west.

b. The trawl and pelagic (surface and mid-water
swimming fish) fishery off north-west of Western
Australia and the Northern Territory. This is largely
exploited by foreign boats licensed to fish within the
zone.

c. The southern bluefin tuna fishery which is based on a
species which migrates through the southern oceans.
About half the catch is taken by Australian fishermen
within our zone while most of the balance is caught by
japanese, who take 90 per cent of their catch outside
the Australian fishing zone.

d. The southern shark fishery off Victoria, Tasmania and
South Australia.23

There are, of course, many smaller fisheries along the coast in
estuaries and on reefs, the best known probably being the barramundi
fishery in the estuarine waters of Queensland and the Northern
Territory. These generally involve relatively few vessels, although
they often play a significant role in local economies.

The fapanese and Taiwanese possibly know more about our
fishing grounds than we do, having studied them for a number of

Bain, R. "Australia's Fishing Interests" in
Maitime Interests, Australian Centre for
Canberra, p 83.

Australia's Offshore
Maritime Studies,
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years. The govemment is trying to rectify this situation and sponsors
an extensive programme of feasibility fishing to prove new grounds.
The OECD report included the map at Figure 9, which shows the areas
considered to have potential for future exploitation. Although it is
unlikely that these large areas will be developed by the local industry
in the immediate future, the map does indicate areas where we may
encounter competition from overseas fishing fleets in the future.

Australian Fishing Fleet

Consolidated figures are not published for the Australian
fishing fleet and the following figures were supplied by state
authorities:

a. New South Wales - 869 (plus 1,108 estuarine or inland
waters craf0 with 13 interstate vessels licensed to fish
in NSW waters.

b. Victoria - 804 (no mention of interstate vessels).

c. Tasmania - 941 with 145 interstate vessels.

d. SouthAustralia -lS2Twith46interstatevessels.

e. Western Australia - 1,628 (no mention of interstate
vessels).

t. Northern Territory - 161 with 227 interstate boats.

B. Queensland - 3,790 (no distinction made between
vessels from Queensland and those from other states).

The NSW Maine Fisheia anil Fishing Ports Study in 1985
concluded that:

During the period to about 1978 average boat size
increased rapidly as boats capable of fishing with
larger gear and in deeper water were introduced to the
fishery. This trend has slowed down in the past few
years, mainly as a result of the high capital cost of
constructing new large vessels and the lack of
economies of scale. Some larger vessels have of cours€
been built, often with the intention of fishing far from
their home ports and in deep water, but they are few
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in number. The industry thus appears to have
accepted that vessels in the 18 to 25 metre range are
most suitable for the SE trawl fishery....In the northern
prawn fishery the most popular length] being
between 20 and 25 mebes.

However, the mailrity of fishermen operate in inshore and estuarine
fisheries and so most of the fishing boats are still less than 20 metres in
length.

Foreign Fishing Fleet

Under intemational law Australia has an obligation to allow
foreign access to surplus fish resources in the Australian fishing zone
and so foreign vessels have been licensed to fish in the zone under
bilateral agreements. Priority was originally given to those countries
that had an existing fishing presence in the area and this is reflected in
the present figures. 352 foreign vessels were licensed to fish in the
zone in 1985-86,as follows:

264longliners
50 pair trawlers and 11 gill-netters
4 squid boats
7 gill-netters and 5 stern trawlers

These vessels are required to report their position within the
Australian fishing zone every two days.24 It is impossible to be
certain how many vessels are fishing in the zone illegally, because of
the size of the area to be covered (approximately 7.8 million square
kilometres) compared to the forces available to carry out surveillance.
The majority of illegal activity is by Indonesian and Taiwanese
fishermen.

There is some subsistence fishing in northern waters by
Aborigines. But the greatest concentration is in the Torres Strait,

See Dovers W.A.G., Australia's Maitime Actioitis and
Vulnerubilities, Appendix 2 for details of the seasonal paftern of
foreign fishing operations in the Australian fishing zone.
Surveillance patrols of the zone by Navy and Air Force units is
based upon this pattern.

fapan
Taiwan
Korea
Thailand
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where it is carried out from both sides of the Australia-PNG border
and is sanctioned under the Torres Strait Treaty.

Vulnerability of the Aushalian Fishing Industry

Attacks against Australian fishing vessels would be a low-
level maritime equivalent to raids against the populace ashore and
would present similar difficulties. The pattern of fishing activities
would be too diffuse for our maritime lorces to provide effective
protection unless fishing vessels were restricted in their areas of
operation: that is, by providing safe fishing zones.

A further vulnerability is the vast extent of the Australian
fishing zone and the possibility of a boundary dispute, or the
displacement of Australian fishermen from their fishing grounds by
foreign vessels. The present pattern of exploitation close to the
Australian mainland, where military support is readily available,
makes the latter most unlikely. Challenges to our jurisdiction over
potential fish resources closer to the Australian fishing zone
boundaries (see Figure 9) could be a different matter. Despite the fact
that there would be no immediate effect upon the local industry the
government would be bound to contest such an intrusion to maintain
the integrity of the Australian fishing zone (or exclusive economic
zone once it is proclaimed). There is little chance of such a dispute in
the near future as agreements, delimiting resource zone boundaries,
have been finalised with the five countries whose zones overlap those
of Australia.

TOURISM

Tourism is playing an increasingly important role in the
Australian economy. The Department of Sport, Recreation and
Tourism estimated that tourism accounts for 4.8 per cent of GDP and is
responsible for the employment of 5.2 per cent of the workforce
(equivalent to the mining industry or the combined textiles, clothing,
footwear and motor vehicle industries).2S In 1981-82 the gross
expenditure by domestic and overseas travellers in Australia was

Department of Sport, Recreation and Tourism. Australian
Touism Trends, 1984: An Oaenieu, Australian Government
Printing Service, Canberra, p 8.
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estimated to total almost $12.7 billion. Tourism is particularly
important to the Northern Territory where it is the industry with the
strongest growth (direct earnings rose by 63.4 pet cent in 1984-85) and
second only to mining in overall earnings.

Only a small proportion (7.4 per cent in 1983) of international
tourists travel to or from Australia by sea. The principal areas where
tourists travel by sea is across Bass Shait to Tasmania and pleasure
cruises to the Pacific Islands. The Bureau of Industry Economics
estimated that $2.1 billion was being spent on the construction of
mapr tourism projects in Australia at 30 june 1985, with a further $3.5
billion committed for the following 18 months. Although the tourist
industry has developed a substantial number of resorts on the coast it
is impossible to identify, from the figures available, what proportion of
this expenditure relates to the coastal and maritime area.

The growth in tourism is due to a number of factors, but the
most significant is the perception that Australia is a safe tourist
destination with a stable economic, political and social environment.
The continent is so vast that trouble in one part would be unlikely to
affect tourist activity in other areas and it might be difficult for an
aggressor to disrupt the overall industry.

RECREATION

The dishibution of the population along the seaboard and the
quality of the coastal environment have led to most Australians
making use of the sea for their leisure activities. There are no
meaningful figures available for recreational craft in Australia because
registration of private boats is only compulsory for vessels over 24

metres in length (the Northern Territory has recently abolished the
requirement to register private craft altogether). Harbour authorities
that were consulted declined to even hazard a guess as to the number
of such craft operating from their ports. The Department of Transport
estimate that there are over 450,000 private recreational craft in
Australia and that at least 40 per cent of these are capable of sea

voyaSes.

Recreational boating is popular all round the continent and,
apart from the greatest concentrations being around the mapr centres
of population, it has no particular Pattern. The only significant
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seasonal movement is by vessels from the south-eastern states to the
Great Barrier Reef for the winter months.

EXTERNAL TERRITORIES

There are numerous inhabited islands around the Australian
coast which are part of the maritime environment. In terms of
associated maritime activities, most may be considered merely as
appendages to the mainland and similar in many ways to isolated
coastal communities. However, Australia has nine external territories
that are distinct and separate entities. They vary in importance, some
having little intrinsic value while others have considerable strategic
significance. All potentially provide extensions to the Australian
exclusive economic zone, which is expected to be proclaimed once
Australia ratifies the 1982 United Nations Convention on the Law of
the Sea. They also present problems of sovereignty protection, law
enforcement and distant administration. They are a significant part of
Australia's maritime environment and increase its extent dramaticallv.

Australian Antarctic Territory

The largest of Australia's external territories is the Australian
Antarctic Territory. It encompasses 42 per cent of the Antarctic
continent, an area approximately two-thirds that of the Australian
mainland.

The Australian Antarctic Territory was placed under
Australian authority by an Imperial Order in Council in 1933, which
was brought into force with the proclamation of the Australian
Antarctic Territory Acceptance Act 1933. There are a number of
territorial claims to the continent, but these are presently suspended by
the Antarctic Treaty, to which Australia is a signatory. In addition to
dealing with the problem of competing territorial claims the treaty has
governed activity on the continent, prohibiting rnilitary activity and
controlling the exploitation of mineral or living resources. At present
fishing and scientific research are the only significant activities in the
waters off the Australian territory. In 1988 the treaty parties drew up a
convention which provided guidelines for mineral exploration and
exploitation on the continent. However it may not enter into force as
the Australian and French governments have refused to ratify it.
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The Antarctic Treaty will expire in 1991 and there are moves to
open up the continent as part of the 'common heritage of mankind'.
This is so that countries, which have not been able afford to participate
in Antarctic research, are not excluded from development of the
continent's resources. The way ahead for a future Antarctic regime is
unclear. The treaty countries are negotiating for its renewal, but as
1991 draws closer there may be stronger international agitation to
internationalise the area. In the longer term it would appear unlikely
that sovereign territorial claims to vast tracts of Antarctica will be
recognized by the international community and the main hope for an
ordered reglme will be some form of international code of conduct.

The level of international interest in Antarctica should ensure a
very strong reaction to any attempt to seize part of the continent, or
interfere with the normal scientific activities offshore, regardless of the
status of the transgressor or the area affected.

Other Offshore Tenitories

Australia's other offshore territories are all small islands.
Macquarie, Heard and MacDonald Islands in the Southern Ocean are
significant in so far as they extend Australia's exclusive economic zone
and could be used to support operations in that area or Antarctica.
MacDonald Island already plays an important role in supporting
Australia's rientific programme on the southern continent.

Christmas and Cocos Islands occupy potentially important
strategic positions in the Indian Ocean. Their airfields would be
important in any defence contingency in Australia's north-west
approaches. Following the closure of the phospate mine on Christmas
Island neither has any direct economic importance, although the
potential of the surrounding waters and seabed has not yet been
determined.26

Norfolk and Lord Howe Islands lie off Australia's east coast.
Economically they are similar to Chrisfrnas and Cocos although they
have more developed tourist industies. Both could be used as

For a more detailed analysis see Babbage,R. Should Australia
Plan to Det'end Christmas and Cocos lslands?, Strategic and
Defence Studies Centre, Australian National University,
Canberra,1988.

26
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FIGURE 10
AUSTRALIA'S EXTERNAL ISLAND TERRITORIES

Source: Burmester, H. "Island Outposts of Australia" in Australia's
Offshore Maitime lnterests, p 56.
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forward operating bases for maritime air operations if the facilities
were upgraded.

The remaining offshore territories of Ashmore, Cartier (off the
north-west coast) and the Coral Sea Islands (to the north+ast of
Australia) are significant only for the extension they provide to
Australian jurisdiction over the natural resources in the 200nm
exclusive economic zone.

Sumurary

Australia's maritime activities are not only geographically
extensive, they are economically diverse and make a major
conhibution to national wealth. Interference with their operation
would not bring the nation to its knees but it could have a significant
impact upon the economy, especially if seaborne trade or energy
production were affected. The vast extent of Australia's (potential)
exclusive economic zone holds the promise of further natural
resources. However it also places a considerable burden upon
government agencies responsible for enforcing Australia's iurisdiction
over that area.

These are significant national vulnerabilities and the forces
available to protect them are meagre indeed when compared to their
geographic extent.



CHAPTER 2

MONITORING THE SEA APPROACHES

Requirement For Monitoring and Conholling Maritime Activities

The Defence Policy Information Paper advocated a stratery of
'defence in depth'and placed considerable emphasis on countering the
enemy in the sea-air gap. The success of this tactic depends on
knowing what the enemy is doing, where his forces are, and then
having the resources on hand to do something about it. But even if the
government concentrated its maritime forces in the north, the force-to-
space ratio would be too low to constitute an impenetrable defensive
barrier across the whole area. The maritime forces will have to rely
upon timely detection to counter enemy actions.

An enemy would probably hold the tactical initiative and
would probably seek to exploit Australia's force.to-space vulnerability.
In addition to spreading his actions geographically, an enemy could
compound the problems of defending such a large area by using as
many attack and infiltration platforms as possible. By attacking in all
three environments the enemy could effectively dilute the defensive
effort by forcing choices of platform optimization upon the Australian
command. For example, the use of submarines could tie up
Australia's P3C maritime pahol aircraft in specialised anti-submarine
operations, significantly reducing the capability for surface
surveillance.

The requirement to be able to monitor activities in Australia's
sea approaches is not limited to defence contingencies. It is also
required by agencies carrying out the maritime constabulary function
(enforcing Australian iurisdiction in the territorial sea and offshore
resource zone).

The information collected during the monitoring process
should be collated and stored in a data base that may be accessed by
the surveillance organisations and defence planners. Both the
planning and surveillance functions would be assisted by knowledge
of the normal patterns of activity: what is there and how important it is
to the national economy or defence effort. This information can only
be obtained through a process of routine monitoring, that records not
only seasonal variations, but also longer-term economic trends that
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reflect changes to the patterns of trade and the rate at which natural
resources are being exploited.

The need to be able to monitor activities in the sea approaches
is thus self-evident, but the requirement to be able to control them may
be less so. There are basically two reasons: either to provide protection
to the vessels and offshore facilities involved; or to assist military
operations against the enemy, including surveillance. Some controls
will help fulfil both requirements. For the present, only those controls
that assist the surveillance proce*s will be considered.

The Surveillance Process

One of the most important commodities for any military
comrnander is information: not only about the enemy, but also friendly
forcet neutrals and the environment. Such comprehensive
information is a most powerful force multiplier and is the only
practical way for Australia to offset its low force'to-space ratio. This
translates into a requirement for effective intelligence and surveillance.
Notwithstanding the importance of intelligence, in a low-level conllict
the key to successfully countering enemy actions and preventing them
achieving their objectives is surveillance.

The Australian |oint Service Glossary defines sea surveillance
as'the systematic observation of surface and subsurface sea areas by
all available and practicable means primarily for the pulpose of
locating, identifying and determining the movements of ships,
submarines, and other vehicles, friendly and enemy, proceeding on or
under the surface of the world's seas and oceans'. It is important to
note that this definition emphasises the need to locate all contacts and
not iust the enemy. Also that surveillance should be systematic
(although it is axiomatic that the system should not be apparent, or
known, to the enemy).

The surveillance process can be broken down into three
distinct phases: location, identification and tracking. When a broad
area surveillance system is used the positional accuracy of the initial
detection may be in the order of hundreds of square miles, which
would be inadequate for operational purposes. The position of the
contact therefore has to be refined, or localised, by other means. The
locating phase of the process then has two steps: detection and
localisation.
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Detecting a contact in the large expanse of the ocean nuy
appear to be the most demanding part of the process, but identification
is, in fact, the most difficult, resource intensive and time consuming
part. Unless a vessel is sufficiently cooperative to allow identification
by electronic support measures (ESM)I Australian surveillance units
are limited to visual methods. This can be hazardous if there is a risk
of surveillance assets coming under fire.2 Aircraft may then have to
remain outside a specified "stand-off safety range", which can make
visual identification of small vessels virtually impossible without
additional aids.

In practice, no surveillance system can guarantee one hundred
per cent probability of detection over large areas at sea. The
probability of detection will always be a compromise with the rate of
effort (cost) that the government is willing, or able, to fund. It is easier
to assess the costs and risks in peacetime (breaches of quarantine, drug
smuggling etc) than in times of conflict, when lives and important
national infrastructure may be threatened. An operational research
organisation could model the problem to provide an optimum
cost/benefit solution, but in practice a commander must do the best he
can with the resources at his disposal.

Identification of surface craft by ESM involves detecting and
determining the characteristics of its electronic emitters
(usually its radars). At best this will indicate the general type
and, possibly, the nationality of the vessel. In the case of a
vessel with distinctive emitters, such as a warship, the
information may be correlated with intelligence data to
determine its specific identity. This would be most unlikely
for normal civilian craft fitted with common types of
navigation radars.
The proliferation of man-portable anti-aircraft weapons has
meant that even an innocuous fishing craft can be a threat to a
low flying aircraft.
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Present and Planned Military Surveillance Resources

What then are the military surveillance resources available to
monitor Australia's northern sea approaches? The first requirement is
obviously for a broad area surveillance system and this is the purpose
of the |indalee over-the-horizon radar. This system is capable of
detecting aircraft at ranges in excess of 1,000nm from the coast.
However, the surface detection problem is more complex and the
system cannot be relied upon to provide initial detections against the
wide range of vessels that may be employed for covert operations in a
lowlevel contingency. An inherent limitation is the difficulty in
detecting doppler shifts in reflected signals from slowly moving
vessels amongst those from the general surface wave movement. This
requires very good reflectivity of the signal by the target and Jindalee
has only a limited ability to detect vessels constructed of non-metallic
materials.3

Thus, although |indalee may contribute to the surveillance
effort, it is far from being a panacea for the surface surveillance
problem. Radar reconnaissance satellites could overcome some of the
limitations of ]indalee, but they also have a limited capability against
many small targets, are expensive, and have a restricted operational
life. It is therefore unlikely that the governrent will expend scarce
resources to acquire such satellites when Jindalee provides at least a
limited capability.

The other broad area surveillance system available to the ADF
is high frequency direction finding (HFDF). Although it should not be
disregarded, there are inherent limitations upon the utility of this form
of surveillance in a low-level conflict. The mairrity of enemy
operations would be covert and their attacking units would be
unlikely to betray their position or identity by transmitting on
electronic equipment that might be intercepted. On the other hand the
HFDF system might locate enemy naval units operating in the sea

For a full discussion of the capabilities and limitations of
|indalee see Sinnott, Dr D.H. "The |indalee Over-The'Horizon
Radar System" in Air Power: Global Dnelorynents anil Australian
Perspectioes, ed. D. Ball, Pergamon-Brassey's Defence
Publishers, Sydney, 1988.
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approaches, as these may continue to transmit reports to their shore
headquarters.

Radar-equipped aircraft rank next in ability to monitor large
areas of ocean and they will continue to be Australia's principal sea
surveillance asset At present the only platform available to the ADF
that is designed for this role is the P3C Orion. It is a well-equipped
and versatile aircraft, but its primary role is anti-submarine warfare.
While the two tasks are not mutually exclusive, they cannot be
combined without detriment. If these aircraft were required for their
primary task of hunting submarines there would be very few air assets
available for broad area surface surveillance. The situation is
exacerbated at present by a shortage of Orion aircrew. Despite the fact
that the Royal Australian Air Force has 20 of these aircraft the full
number could only operate for a short period in a 'surge' effort, by
taking aircrew from nonoperational tasks.

The government has announced plans to acquire airbome
early warning and control (AEWC) aircraft, but these are unlikely to be
available witlin the next five years and their high capital cost wiil limit
the number purchased. They are very capable aircraft and would
certainly be able to detect and track surface craft. However, their
primary role is air surveillance and controlling fighters to intercept
intruding aircraft. To carry out this function they operate at quite high
altitudes and they would require the assistance of other aircraft for
visual identification of surface vessels. Due to their limited numbers it
is unlikely that they would be available for dedicated sea surveillance
tasks and would probably only be able to contribute in areas where
they were used for air defence: close to strategically important targets.

It would be very difficult, if not impossible, to expand
sophisticated surveillance forces, such as the Orions and AEWC
aircraft, quickly. Apart from the difficulties in obtaining the aircraft at
short notice, there is limited capacity to train the crews that would
man them.

The introduction of more helicopter-equipped ships will give
naval surface vessels a better surface surveillance capability. This may
be just as well because, as things stand, they might have to shoulder
much of the surface surveillance task: a situation that would be quite
contrary to accepted surveillance theory. Surface vessels should
provide the response capability and a more permanent deterrent
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presence than can be achieved by aircraft, which should be the
principat surveillance vehicle. The submarine force should only be

considered for surveillance work in the sea aPProaches against other
submarines. They are a most imPortant and fleible strategic asset

and, although they may be used in the strategic intelligence role of
monitoring traffic through important shaits, they would be grossly
misemployed if used for surface surveillance in the open oc€an.

A further factor is that the ADF would probably have to cope
with a low-level contingency with the maritime forces that it has.

Although the rate of effort could be surged for short a period these

forces would be hard-pressed to monitor Australia's sea approaches

for a prolonged period without supplementation. They could be

swamped by even a relatively small number of intruding vessels, if
these were spread over a sufficiently large front. The situation would
become more difficult if the limited maritime forces were
simultaneously required to counter submarine and air threats; or
protect shipping and offshore energy facilities from harassment by
iurface craf! or enforce Australian sovereignty over an extemal
territory.

Civil Surveillance

However, the ADF is not the only organisation monitoring
maritime activities. Several federal, and some state, government
departments carry out surveillance in one form or another, mostly in
support of the maritime constabulary function. The largest part of this
effort is now coordinated by the Australian Customs Service as Part of
the Coastal Surveillance operation, commonly referred to as

Coastwatch.4

The Coastwatch operation has a number of operational
elements. The principal one being the routine aerial surveillance of the
northern coastline between Karratha and Cairns. This is conducted by
commercial aircraft under a government contract and is primarily to

Prior to August 1988 the Federal Police were resPonsible for
this operation, which was controlled by the Coastal Protection
Unit (CPU) in Canberra. The system was revised, and
responsibility passed to the Australian Customs Service,
following a review by Mr Hugh Hudson.
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detect illegal landings. These flights have two significant deficiencies:
the aircraft are not fitted with either radar or night vision devices,
which restricts their operations to daylight hours; and despite more
flefble tasking aircraft still spend much of their time patrolling the
coastline and do not look further than 2-3nm to seaward (the limits of
their visual search). Surveillance of the 200nm Australian fishing zone
is carried out by RAAF Orions and RAN Fremantle class patrol boats.S
Some surveillance is carried out by Customs aircraft but this is
generally in support of Customs operations. The final element of the
Coastwatch operation is liaison with local communities to encourage
them to report unusual or suspicious activities.

Essentially Customs has a coordinating, rather than an
executive (command), function. The effectiveness of the operation
depends largely upon the level of cooperation by the participants.
Although this might be acceptable for the peacetime constabulary
function, it would be quite unsuitable in defence contingencies. In the

-latter circumstances it would be essential for the resources to be under
the control of a single authority to ensure that they were used to
maximum effect and complemented ADF operations. Further, the
various data bases maintained by participating departments need to be
integrated and made available, if necessary in a filtered form, to both
the planners and the surveillance units.

It is not yet clear what result the recent changes have had on
the effectiveness of the Coastwatch operation. They should improve
the situation, but only within the constraints of the present
administrative arrangements and equipment. Surveillance should be
carried out continuously, range further out to sea and be carried out by
aircraft equipped with radar and night vision devices. This would
require an iniection of capital by the govemment to purchase more

The RAN currently provides 1,800 boat/days for surveillance
and enforcement of the Australian fishing zone by patrol boats
each year, while the RAAF Orions undertake 700 hours
surveillance (recently reduced from 1,200 hours due to a
shortage of aircrew and other operational commitments). The
Department of Primary Industry originally estimated that
1,500 hours would be the minimum number of hours required
to be flown by the Orions to adequately monitor the
Australian fishing zone.
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aircraft and sensor equipment, and an increase in operating funds.
|ust as important though, would be a demonshable commitment by
the government to make the system effective. There should be clear
lines of responsibility and a single authority should be accountable for
making it work.5

Other agencies that carry out limited forms of surveillance are
the state harbours and marine authorities, the Great Barrier Reef
Marine Park Authority, and volunteer sea rerue organisations. Whilst
most of these organistions are looking at only very small, localised
areas they do offer potential additional resources if properly trained
and coordinated. An example is the network of volunteer
coastwatchers maintained by the Navy around the northern half of the
continent.

REDUCING THE SI,JRVEILLANCE CAPABILITY GAP

It is evident that Australia's sea approaches cannot be
comprehensively monitored using present nesources and methods.
What then are the options for reducing this surveillance capability
gap? There would appear to be little possibility of expanding ADF
surveillance resources beyond those announced in the Defence Poliry
Information Paper. That leaves two ways to improve the situation:
reduce the complexity of the task and ease the identification problem
by controlling the movement of vessels; and use available civilian
resources more effectively.

Prohibited Zones

The most obvious conhol that could be applied to maritime
activities would be to exclude all vessels from an area. At first glance
this would appear to solve most of the problems: there would be few,
if any, contacts within the area, and those that were sighted within it

For a full discussion of the coastal surveillance problem and
operation see Babbage, R. Custal Suroeillance and Protection:
Cunent Problerrc and Options for the Future, (Strategic and
Defence Studies Centre Working Paper No. 155, Australian
National University, Canbera, 1988) and Beazley, K.C. A
Rarieu) of Australia's Peacetime Coastal Sunteillance and Protation
Anangananfs, (Parliament of the Commonwealth of Australia,
Parliamentary Paper No. 21211984, Canberra, 19U\.
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would be at least suspicious. Appropriate action could then be taken
to intercept and investigate them. This illuskates the principal
weakness of the prohibited zone in low-level conflict. By preventing
vessels using an area of ocean the government could unwittingly help
the enemy disrupt Australian commercial maritime activities. Also as
will be seen in Chapter 4, prohibiting international use of the high seas
requires strong iustification.

Prohibited zones could also assist anti-submarine forces,
which rely almost entirely on passive sensors: e.g. the passive acoustic
array towed behind the Oberon class submarines and sonar buoys
dropped and monitored by the P3C Orions. Although passive anti-
submarine warfare is a complex business and detection probabilities
depend upon a wide range of factors, one of the most significant is the
ambient noise level. Sensor efficiency could be improved by reducing
that noise level, which could be achieved by keeping the area clear of
shipping. To be effective the prohibited area would have to be at least
a hundred nautical miles. However, it is perhaps doubtful if the focal
points where diesel-electric submarines would be likely to operate
could be kept clear of shipping in a low-level conflict.

Reporting Systems

The least restrictive option would be to introduce a system of
sailing plans and routine positional reports for vessels proceeding
more than a specified distance from port. Australian vessels are
already required to follow a similar procedure under the Australian
Ship Reporting System (AUSREPS).7 This system was established as
part of the search and rescue organisation and, as such, it was intended
to alert authorities that a vessel was possibly in distress and provide a
focal area for the initial search. It was not intended to provide a real-
time shipping plot.

See Section 269, Division 14 of ttre Naaigation Act 1.912.
Masters of Australian vessels proceeding on a voyage longer
than 24 hours are required to file sailing plans and make 24-
hourly positional reports. Foreign fl"g ships have to
participate in the system when sailing between Australian
ports, and are invited to on voyages to and from Australia: on
average there is an 85 per cent participation rate by foreign
vessels.
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A system designed to aid the surveillance process would
present different problems. The large number of recreational and
fishing vessels operating around the Australian coast would generate a
massive number of reports, and to what benefit? Certainly the
surveillance system would have the approximate positions of vessels

operating from Australian ports, but it is hard to see what practical use
it would be. Even an automated system would be unlikely to be able
to accept and process the information with sufficient speed for it to be
used by surveillance units, and the positional accuracy would be
inadequate to ease the identification problem (at best they might
expect to sight thirty vessels in a particular area, but even if that
proved to be the cas€, it would not guarantee that there was not an
intruder amongst them). Thus, a reporting system would be unlikely
to reduce the surveillance capability gap without a significant
reduction in the volume of surface activity.

Constraining Areas of Activity

The answer may lie in a hybrid system in which maritime
activities such as fishing recreation and tourism, that involve large
numbers of vessels would be constrained to designated areas. Other
vessels could be required to file sailing plans and make regular
positional reports. For example, recreational craft could be required to
remain within three miles of the coast, and fishing craft to mutually
agreed, defined fishing grounds that could be varied as the season
dictates. Provision could be made for exemptions at a local level,
subject to the lodgement of a sailing plan and frequent positional
reports.

Such restrictions upon the movements of small vessels could
enhance the effectiveness of the surveillance effort outside the
designated areas. The surveillance system would not be swamped by
an overwhelming volume of data from sailing plans and positional
reports. Thus, what information they did receive might be usable and
ease the identification problem would be further eased by reducing the
number of contacts in areas of interest.
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Susceptibility of Reporting Systems

Although knowledge of the positions of Australian vessels
could assist the surveillance effort, routine positional reports could
also allow the enemy to locate potential targets. It would not be
difficult for an opponent to establish which frequencies were used for
reports and then monitor them for operational intelligence.

It would be possible for Australian vessels to be issued with
low grade codes, but experience with such codes, even when used by
trained military personnel, would suggest that they provide little
security. The risk of compromise rules out the use of higher grade
encryption methods. It is possible that, having submitted a sailing
plan, regular positional reports could be made relative to the planned
position, rather than in absolute geographic terms. Unfortunately, the
authoy's experience of plotting and reporting errors in military
exercises suggests that such a system would result in a very high error
rate, and would be unworkable. Thus before a reporting system was
instituted, a judgement would have to made between possible
improvements in the surveillance effort and the added risk of attacks
upon shipping.

Improving Civil Sea Surveillance

The greatest scope for enhancing the present surveillance
capability lies in improving the system of civil sea surveillance. It has
been strongly criticised in the past, often unfairly by people who did
not understand or appreciate its limited objectives. It has also been the
subject of a number of government reviews, the latest of which
resulted in operational and administrative changes. However, all of
these reviews have been looking for a cheap, and bureaucratically
simple solution to the maritime constabulary task. They have failed to
produce an effective organisation, that is suitable for the transition to a
defence contingency.

Unfortunately, monitoring activities in the sea approaches
seems to have been viewed by the government as a financial black
hole. There is clearly a limit as to how much money could justifiably
be spent on the maritime constabulary role.8 However, the

See Beazley, K.C. A Rniew of Australia's Peacetime Coastal
Surueillance and Protection Anangements, (Parliament of the
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cost/benefit analysis could change rapidly if Australia was subiected
to a campaign of raids and harassments. But it would then take
valuable time to improve the surveillance capability if the basic
organisation was not suitable for the situation.

The first step would be for all surveillance activity a$sociated

with the maritime constabulary task to be directed by one
organisation, accountable for the effectiveness of the operation. This
organisation should be civil rather than military for the following
reasns. Firstly, civil law enforcement is not one of the ADF's roles,
except in the case of civil unrest when a state of emergency has been

declared and the forces are requestd to provide aid to the civil power.
There could be constitutional, if not moral, Problems if defence
personnel were used to enforce laws against Australian nationals.
Secondly, the ADF is structured, equipped and trained for altogether
different tasks. Limited and specialised military resources should not
be used in a way that detracts from their ability and readiness to meet

a military threat to the nation. Lastly, there simply is not the
manpower available within the ADF to take on this task without
dropping one or more of the present roles.

What form should a civil organisation take? Although a
separate, and autonomous, maritime constabulary force (a

Coastguard) would be the optimum solutiory financial practicalities
rule out the creation of a such a force in the foreseeable future.
However, a Coastguard would not be the only way to achieve unitary
control and responsibility. Control of the various assets involved in
civil sea surveillance could be transferred to a single agency which
would become responsible for the operational surveillance and
enforcement tasks of several goverrunent departments.

Such an agency could be entitled the Civil Sea Surveillance
and Enforcement Agency (CSSE$. It should be autonomous, and its
chief executive could be responsible directly to the Minister for fustice
for the execution of its task. The agenry could be staffed by personnel
seconded from the departments, whose operations would be

Commonwealth of Australia, Parliamentary Paper
212/19U, Canberra, 1984) for an analysis of the costs
benefits of the maritime constabulary role.

No.
and
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subsumed. As the maiority of the personnel and equipment are
available, the cost of establishing the CSSEA should be minimal.e

To be fully effective the CSSEA should be given control of part
of the naval patrol boat force, probably on a rotational basis.10 It could
also take control of the naval coastwatcher organisation (this would
have the additional benefit of giving these dedicated people a more
tangible peacetime role to play). The CSSEA should not, however,
have control of the P3C Orion aircraft, which should only be used for
their specialised defence tasks. The longer range sea surveillance task
presently carried out by the Orions should be carried out by suitably
equipped civil aircraft under contract to the CSSEA.

Undoubtedly, there would be bureaucratic resistance to the
creation of such an agency, but the maritime constabulary function
will never be performed effectively until one organisation has
executive control of all operations and is fully accountable for results.
The command and general administrative arrangements of the CSSEA
would form a basis for expanding the civilian role in a defence
emergency, during which the CSSEA could liaise and cooperate with
the Maritime Commander.

Experience in maritime constabulary operations indicates that
effective civil sea surveillance requires knowledge of local areas,
activities and people. There are definite benefits to be gained from the

This option was canvassed by Dr R. Babbage in Cmstal
Suroeillance and Protation: Cunant Problems and Optians for the
Future, (Strategic and Defence Studies Centre Working Paper
No. 155, Australian National University, Canberra, 1988). The
CSSEA would assume responsibility for the barrier operations
of the Australian Customs Service, the Quarantine and
Inspection Service, the Departments of Primary Industry and
Energy, Immigrations and Ethnic Affairs, and the
Environment, Territories, Tourism, Arts and Sport.
Although surveillance and enforcement of the Australian
fishing zone forms a significant part of patrol boat tasking
these boats also have a number of other roles. Thut it would
make more sense to rotate control of individual patrol boats
between the Navy and the CSSEA as they came available for
the constabulary task.

10
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decentralised control of operations. The CSSEA should therefore be
organised on a regional basis. The lower levels of foreign activity, and
consequent lower risk, in the southern half of the continent means that
operations in that region could be controlled adequately across much
larger areas. Regional controllers could be established in Sydney, in
coniunction with the Maritime Commander, and Perth, possibly at
HMAS STIRLING. These two centres could control CSSEA operations
south of the Tropic of Capricorn. North of this latitude there should be
four regional control centres located at:

a. Dampier, with an operational area from the Tropic of
Capricorn to Broome.

b. Darwin, in coniunction with the maritime component
commander in northern command headquarters, with
an operational area from Broome to 12oS on the
western side of the Cape York Peninsula (near Weipa).

c. Bamaga, controlling operations in the Torres Strait and
north of 12oS on Cape York Peninsula.ll

d. Cairns, possibly collocated with the naval operations
staff, controlling operations on the east coast from
12oS to the Tropic of Capricorn.

In a defence contingenry naval liaison staff may need to be seconded
to assist the regional controllers in Dampier and Bamaga.

Whether or not maritime constabulary operations were to be
grouped under a single organisation there would be a number of
changes that would need to be made to improve the operational
capabilities of the system. The first, and most obvious, would be a24
hour-a-day air surveillance capability. This could still be done under
civil contract, but the government should fund the acquisition and

Torres Strait should be a separate operational area because of
its unique character and the special circumstances created by
the Torres Strait Treaty. It is as close to a land border that
Australia has and controlling north-south movement in the
area is difficult. It therefore needs to be considered carefully,
not only from a maritime constabulary point of view, but also
for national security planning.

11
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fitting of radars and night vision devices. Round-theclock operations
would obviously require an increase in the number of hours to be
flown, which should also incorporate an allocation for the fishery
protection flights formerly carried out by the P3C Orions.

Increased surveillance activity may well result in a higher
number of sightings and a consequent requirement for more response
vessels. While aggregation of resources under CSSEA control should
enable them to be used more efficiently, there would still be times
when more vessels would be required. In peacetime these could only
be provided through commercial charter arrangements, and CSSEA
regional controllers should have the authority to charter suitable
vessels as the situation dictates.

As intimated above, to be fully effective, surveillance units
should have access to the most current information available,
including appropriately filtered intelligence. This would require an
on-line, distributed information network with terminals at airfields
used by surveillance aircraft. The latter should each have a computer
terminal which has sufficient capacity to store the data relevant to the
aircraft's next flight. This could be extracted from the main system
prior to take off and loaded by magnetic disk. It would be an
advantage if the systems fitted in the aircraft could handle formatted
messages, as this would allow the aircrew to report significant contacts
whilst airborne, in a form that could be processed automatically on the
ground.

Additional Civilian Resources

There is considerable scope for making use of additional
civilian resources in te surveillance process in the waters close to
Australia. There are potential reporting units all round the coast:
offshore energy rigs, their tenders and helicopters; fishing boats and
their spotter aircraft; shipping commercial craft associated with the
tourist industry; and even selected private pleasure craft.

The significant advantage that these vessels and aircraft have
over the more conventional surveillance assets would be local
knowledge. By and large they operate in established areas and are
familiar with a high proportion of the vessels that normally operate
there. The people manning these vessels and, to a lesser extent
aircraft, would therefore be likely to be able to identify intruders and
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their reports could act as an alert for the CSSEA, or defence forces as
appropriate.

A comprehensive control and communications system would
be required. It should be able to acept reports from a diverse range of
vessels and aircraft, evaluate them and, if warranted, feed them into
the CSSEA system. Those assessing the reports would need to have
some feel for the reliability of the masters of the vessels operating in
the area. This would suggest a localised system that includes all but
the smallest ports. Harbour masters would seem to be the most logical
points of contact. They have the communications and other facilities
that would allow them to control local operations. They are also well
placed to sift the information, collate reports and possibly coordinate
response action.

This proposal may raise the spectre of hundreds of spurious
reports that would only serve to confuse the picture and further strain
the response resources. But this underestimates the competence and
corunon sense of professional mariners. They are quite aware of the
deficiencies in the present surveillance system and would be unlikely
to degrade its effectiveness further. What is more, they would be
reporting enemy vessels that, having got so close to the coast, have
essentially avoided the national wide-area surveillance coverage. They
would therefore provide a last line of warning before intruders reach
the shore.

Although this arrangement is designed to be used primarily
during a defence contingency, there would seem to be no reason why
it should not be available for use in support of the CSSEA's peacetime
constabulary task. After all, even under present arrangements a report
maybe made if it can be directed to the right person. The distributed
control network outlined above would provide a formal channel that
anybody could use.

Additionally, it should be borne in mind that effective use of
such disparate civilian resources in a defence contingency would
require a sound organisation, that has been trialled and tested, and
whose members know what they would be looking for and what to do
about it. This could not be achieved overnight. The basic organisation
and administrative procedures should be in place and there should be
at least some experience and awareness of the reliability of the
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reporting sources, This could all be achieved in support of CSSEA
operations.

Data Base

Reference was made earlier to the need for an understanding
of the historical patterns and trends in Australia's maritime activitieJ.
The principal benefit would be for planning not iust in surveillance ,
but for most military operations. Planners should have the necessary
information available to assess the relative importance of different
activities when deciding the priorities for the allocation of forces.
Knowledge of historic patterns could also help surveillance operations
as anomalies would tend to stand out more clearly.

As things presently stand the information could eventually be
found, if one searched long and hard enough amongst the records of
several government departments. But that should not be necessary in
today's age of automated data handling. Both the Department of
Defence and the CSSEA would have a need for a data base with
information on maritime activities regularly updated by the
appropriate authorities (for example, the Departrnent of Primary
Industry and Energy should record all current and planned offshore
drilling activity).

However, data bases can be insidious things. Unless there is a
good, practical reason for collecting the information they can become
an end in themselves, where data is collected for the sake of having it
rather than for using it. Therefore the proposed data base on maritime
activities would need careful management to avoid becoming
irrelevant. Properly run though, it could be a very useful tool in the
planning process.

fudgement

The proposals outlined above will not provide a complete
solution to the problem of monitoring the vast area of Australia's sea
approaches; that is probably beyond the resources of a population of
15 million. They do however provide cost-effective and practical ways
of improving the effectiveness of the monitoring process bu using the
available resources better.



CHAPTER 3

CONTROLLING CIVIL MARITIME
ACTIVITIES

Countering Low-Level Action

Knowing the location and movement of enemy units is the
first part of the problem; the second is countering them. This could
present particular problems in a low-level contingency to a Western

nation, such as Australia, whose national ethos values human life and

the rule of law. An enemy could seek to exploit this and attemPt to
constrain the government's response by limiting the level of violence,
or by not resorting to violence at all. Australia's maritime forces may
not be in a position to use their sophisticated and destructive weapons
and may have to limit their actions to turning intruders away or
arresting those in breach of Australian law. This does not overestimate
the enemy's capabilities, nor is it a case of approaching the matter with
an Australian ethnocentric outlook. No matter what the cultural
background of the national leadership, the study of an opposition's
weaknesses would be an integral part of its military planning and
decision-making process. The Australian government should
therefore expect national vulnerabilities to be exploited: the enemy will
not play to Australia's strengths.

Australia possesses considerable maritime striking power and
it would be logical that, whatever action an enemy were to take, he
would seek to neutralise that firepower. The simplest way would be

to operate below the threshold where those weapons may be used.
Depending upon his objective, it may be sufficient for the enemy
merely to challenge Australian sovereignty by incursions into the
resource zone or onto Australian territory. If carried out over an
extended area such action could overwhelm Australia's surveillance
and interception capacity and show the government to be impotent.
Apart from Australia's international reputation this would put a lot of
domestic political prcssure on the government. One need only recall
the public outcry at the time the Vietnamese boat people landed on the
northern coast to envisage the likely public reaction to such a
campaign of incursions.
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If the enemv intends to conduct raids on the Australian
mainland or harass maritime activities, the forces involved would
probably act covertly and seek to blend in with the normal traffic.

With the exception of submarines, the enemy would not be likely to
use identifiable military units. Suspicious vessels may have to be

boarded and searched for evidence that would justify action against
them. Opening fire immediately may not be an option, even after
hostile acts had been carried out elsewhere. Of course, the level of
response, and the degree of force the defence forces would be

authorised to use, would ultimately depend on the political will of the
government. It is possible that very firm action could be ordered, but
it would be unwise to assume that this would always be the case.

Planning should be conducted with an awareness of the difficulties
that an astute enemy could cause and the potential frailties of our
political system.

The concept of proportionality of resPonse could also limit the

utility of some military assets. Aircraft and submarines would be

somewhat restricted in their ability to provide a flexible resPonse at

sea as their weapons are optimized for the destruction of targets. An
aircraft might buzz a small surface craft, or possibly fire cannon shells

ahead of it, but if the vessel's master were to choose not to stoP or turn
away, the aircraft would be left with no lesser sanction than an attack

that would probably sink the vessel. Submarines would be even more
limited due to the expensive and sophisticated nature of their weapon
fit and their slow speed. The burden of intercepting and dealing with
intruding vessels would therefore fall principally upon surface craft, at

least until the level of violence increases to the point where more

decisive action could be justified.

What sort of controls would be required upon civil maritime
activities in these circumstances? They basically fall into five
categories:

a. Prohibiting use of certain defined areas.

b. Determining what routes, or what areas of sea, vessels
may actually use at particular times.

c. Controlling entry into harbours with strict
requirements for visit and search.
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d. Requisitioning, or chartering, vessels for defence or
other government use.

e. Defensively arming vessels and offshore platforms.

The first two of these would be the most significant, as they
could provide some measure of control over the operational
environment. The first would aim to assist operations against the
enemy, while the second would essentially be a defensive measure.
When considering controls the government should bear in mind that,
although there may be clear operational imperatives for introducing
them, controls should not act as a disincentive to ship owners at a time
when they may be considering withdrawing their vessels from
Australian trade routes.

CONTROLLING THE OPERATIONAL ENVIRONMENT

The ability to at least partially control the operational
environment would be one of the few advantages that Australia would
have over an aggressor. It may be used in any dispute that has a
maritime component, not just those involving hostilities. For example,
if there was a disagreement over the delimitation of a resource zone
the government may wish to control access by Australian vessels
temporarily, to ease the level of tension in the area and to improve the
chances of reaching a negotiated settlement. It is more likely though
that operational commanders would want to control activities to
enhance their ability to defeat the enemy.

Prohibited Zones

The most powerful control, in terms of aiding the defence,
would be to prohibit vessels from using certain key areas of sea. This
would not only assist the surveillance effort, it would also provide a
basis for action against intruders in a low-level contingency before
thcy committed a hostile act or broke an Australian law (Australia's
jurisdiction under international law, and therefore our right to deal
with foreign vessels, is very limited outside the three mile territorial
sea). Any device that would allow the maritime forces to act further to
seaward, other than in self-defence, would be potentialiy very useful.
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Such zones could also provide advantages in higher levels of
conflict. Autonomous, active-homing anti-ship missiles, such as
Harpoon, that have the ability to attack targets over the horizon are
potent weapons in the battle at sea. But it is not easy to make full use
of their considerable capabilities. These weapons will lock onto the
first valid target they detectl and the firing unit must be conscious of
the need to avoid hitting an innocent vessel and wasting a scarce and
expensive weapon. Prohibiting vessels from using areas where enemy
activity might be expected could ease some of these difficulties for the
defenders.

Prohibited zones have been used in a number of conflicts, the
best known being those declared during the Falklands War in 7982.
The justification and legal aspects of prohibited zones are discussed in
Chapter 4, but there are some essential features that are relevant to any
consideration of their use. Firstly, a prohibited zone should be
temporary in nature and strictly related to a specific threat. This
should be easily satisfied by specifying the time that the zone will
lapse when promulgating it. Should there be a need to extend the use
of the zone it could simply be reimposed for a further specified period.
This should not attract protests from neutral countries as long as it was
in response to hostile acts by enemy forces. There would obviouslybe
a limit as to how many times a zone could be extended, but it should
be sufficient to permit an effective counter to enemy actions.

Secondly, the integrity of a zone must be enforced: the
dimensions of a zone are therefore determined somewhat by the
surveillance and response capabilities of the declarer. This is a limiting
factor for Australia as the resources needed to enforce a zone, even
20onm across, are considerable and would dilute the forces available to

The homing heads of these missiles are programmed to test
reflected signals to determine if they are from a valid target (ie
an actual vessel), or whether they are merely reflections from
the sea or from a decoy. The present generation of these
missiles cannot be programmed to distinguish between types
of vessels and they will home onto the first target they see that
satisfies the validity test. However, as long as the firing unit
has an accurate picture of where vessels are in the target area,
it is possible to utilise the features of particular weapons to
reduce the possibility of hitting the wrong vessel.
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protect other areas. The utility of a prohibited zone in protecting a

specific area should therefore be weighed against the possible
ramifications of concentrating a significant proportion of the maritime
forces. It would be risky to assume that the enemy would necessarily
restrict his attacks to a particular area, no matter what the nature of the
dispute. Once committed to using violence, there is no reason why the
enemy should limit his options in such a way.

lastly, a prohibited zone should limit the activities of neutrals
as little as possible, which militates against declaring a zone that
encompasses an international strait or important sea lane.2 It would
also pose particular difficulties in Australia's northern sea approaches,
because of the limited area that has been properly charted (see Figure
11). The enormity of the charting task has meant that successive RAN
Hydrographers have had to concentrate upon the areas of greatest
importance: the principal areas of commercial maritime activity. This
has resulted in well-surveyed shipping routes, but large areas outside
them which most prudent mariners would hesitate to enter in
anything other than a small vessel. Thus, if a prohibited zone
encompasses all of the properly charted routes through a particular
area, a safe lane should be established that would allow neutral ships
to transit the area without risking navigational dangers.

There are two further aspects, peculiar to low-level conflict,
that need to be considered. The first is the sanction to be applied
against vessels, or aircraft, transgressing a prohibited zone. In higher
levels of conflict the implicit sanction would be destruction, but
depending upon the level of violence this may be seen to be an over-

Australia formally protested when Indonesia closed the Sunda
and Lombok Straits for three days in September 1988 for
military exercises. Article 16(4) of the 1958 Geneua Conaention
on the Tenitorial Sea and the Contiguous Zone, and article 38 of
the 1982 UN Conaention on the I^aw of the Sea forbid the closure
of straits used by international shipping. The major maritime
trading nations are particularly sensitive to the principle of
free passage through such areas and Australia has consistently
upheld the principle. Given the importance for Australian
trade of access through the archipelagic straits to our north,
the government would be most unwise, not to mention
hypocritical, to set a contrary precedent.
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reaction and an unacceptable threat to neutral traffic that inadvertently
enters a zone. The government may find that it is unable to iustify
firmer action than arresting intruders or turning them away. The

second point is the commercial use of the area by Australian nationals.
In the event of a prolonged campaign there could be considerable
domestic political pressure placed upon the government if, for
example, fishermen were denied access to their grounds for a

significant portion of the limited season. Concessions might have to be
made: rather than totally excluding Australian vessels from the zone,

they may have to be permitted limited access.

When all of these considerations are taken together it is
perhaps more likely that prohibited zones would be used in a limited
manner, to protect high value areas such as the approaches to Darwin
or offshore energy platforms, rather than to shield long areas of
sparsely populated coastline.

Naval Control and Protection of Shipping

Provisions for naval control and protection of shipping in
Australia have evolved from the world-wide arrangements within the
Western Alliance. Australia's participation in these arrangements was
formalised in the Radford/Collins Agreement in 1951.3 Under this
agreement the Chief of Naval Staff in Australia has responsibility, as

the major area commander, for naval control and protection of
shipping within the Australia, New Zealand and Eastern Indian Ocean
arca.4

The Radford/Collins Agreement was signed by the then
Australian Chief of Naval Staff and the US Commander in
Chief Pacific. It is not categorised as a treaty under Australian
treaty practice and therefore does not create binding rights
and obligations on the participants (Dibb, P. A Rniew of

Aus tr alia' s D et' en c e C ap abilities, Aus tralian Go vernment Printing
Service, Canberra, 1.986, p 47).

The Department of Defence is considering whether this is still
appropriate following the recent changes to the command and
control arrangements within the ADF. It is possible that the
Chief of Naval Staff's responsibility will be transferred to the

Chief of the Defence Force. This would simply be an
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Protection of shipping would involve the use of maritime
forces to ensure the safe and timely arrival of merchant ships at their
destinations, and this would be the responsibility of the Maritime
Commander. It would not necessarily involve direct escort of
merchant ships, as protection could be provided more effectively by
area surveillance, patrol, or offensive search and destroy operations.
Naval control of shipping would include routeing, reporting and
convoy organisation. It would be carried out by a separate
organisation, staffed by specialist Naval Reserve personnel. The naval
control of shipping organisation would essentially form the link
between the merchant ships and the Nut'y. The procedures are
exercised regularly, with a world-wide naval control of shipping
exercise held biennially.s

The nature and degree of naval control would be linked to the
level of threat to shipping. If this was fairly low the government
would be likely to advise ship owners to have their vessels participate
voluntarily in control measures. Initially this would merely require
lodgement of sailing plans and regular positional reports to allow the
naval control of shipping organisation to maintain a geographic plot
and advise ships of developing dangers.6 In the event of localised
escalation the government may declare certain areas to be merchant
ship control zones (MERZONES). Within these zones ships
participating in voluntary naval control of shipping would be subject
to positive naval control measures which, in addition to routing
instructions, could include accepting directions from Australian
warships and restrictions on the use of their radios, radars and lights.
As the threat increased the government would consider imposing full
naval control of shipping, whereby ships would be directed where,
when and how to move. The naval control of shipping organisation

administrative change and would not affect naval control and
protection of shipping procedures.
The most recent major naval control of shipping exercise was
Exercise EXPANDED SEA, which was conducted in April
1988.
This is similar to the requirements of the AUSREP system, and
consideration should be given to combining the two systems
once naval control of shipping is initiated.
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has well established procedures and a Proven capability to carry out
its task.

Civil Direction of Transport Resources

While controlling the movement of merchant ships and
protecting them are military functions, the allocation and employment
of those ships, and all rnatters relating to their cargoes, are the
responsibility of civil authorities. As yet there is no formal
organisation established in Australia for the civil direction of shipping
in a conflict or emergency, or for that matter for any of the modes of
transport. This is perhaps surprising given the measures taken to
control, not only shipping, but also land and air transport during the
Second World War.

There can of course be no doubt that in times of
national peril, regardless of the level of conflict or
whether we are meeting the foe on our own soil or
overseas, the Defence Force will most certainly be

dependent on the civil transport infrastructure. My
concern is that I cannot imagine a need arising at such
a leisurely pace as to allow us time to prepare a

logistics plan, manufacture suitable and sufficient
rolling-stock and at the same time organise all facets of
transport. Recalling the action that was taken in the
Second World War to co-ordinate and control land
transport it would seem to me that if we are called
upon to do it again, and we assumed the same pace,

the conflict could well be over before we have our act
together.T

The requirement for civil direction of transport assets could
arise surprisingly early in a defence contingency. Decisions with
rcspect to the employment of Australian shipping might have to be

made soon after a threat to shipping materialises. It might not take
much more than a rise in marine insurance rates to persuade some
ship owners to remove their vessels from Australia's international

L.F. Marks, "Civilian Transport and Defence" in lournal of the

Royal llnited Seraica Institute tf Australin lncorporated,

September 1982 Canbena, p 37.
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trade routes. Coupled with the dilution of route capacity caused by
evasive routing or other naval control of shipping measures, there
might be insufficient shipping available to carry the available cargo.

National Sea Transport Authority

This would be the type of situation in which civil direction of
shipping would be required, and a National Sea Transport Authority
(NSTA) needed to carry it out. The NSTA should have the following
functions:

a. Accord priorities to commodities, particular cargoes,
or specific vessels according to criteria of economic or
defence importance or urgency.

b. Schedule and direct the sailing of convoys and
independents.

c. Provide guidance and executive direction to
government and the shipping industry on strategic
matters concerning merchant shipping, including
chartering or requisitioning ships for use by the ADF.

d. Develop policies and plans for the civil direction of
shipping, including the allocation, employment, and
in-port processing of merchant ships.

e. Provide advice to civil and militarv authorities on
shipping matters.s

Ultimately, the Minister for Transport and Communications
should be responsible for the NSTA and it should be chaired by a
representative from his department. The members should include
representatives from the Department of Foreign Affairs and Trade,
Department of Defence, Royal Australian Navy, ship owners, maritime

There should also be similar bodies to direct the activities of
the other modes of transport. The National Road and Rail
Transport Authority (NRRTA) and National Air Transport
Authority would have corresponding functions to the NSTA,
although the nature of the road and rail industries suggests
that the NRRTA would exercise a more general level of control
than the other two bodies.
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unions, shippers association, Port and Marine Authorities, and a
member of the equivalent road and rail transport authority (for
matters concerning intermodal transfers at ports).

Despite consideration by the Australian Shipping Defence
Council there are no signs of action to establish a NSTA, or equivalent
body. Yet RAN procedures for naval control of shipping continue to
assume that there would be an organisation capable of carrying out
this civil task, because the system would not function effectively
without one. Australia's sea-borne trade would be a significant
national vulnerability and the question of its effective use and
protection should not be approached in a half-hearted nnnner.
Establishing a NSTA-type body should therefore be addressed by the
government as soon as possible.

Control and Protection of Fishing and Other Vessels

The regulated nature of the industry and the relatively small
number of vessels would make the task of controlling merchant
shipping comparatively simple. Other vessels operating around the
Australian coast are more numerous and their operations more diffuse.
Apart from registration requirements they are largely unregulated,
and would be more difficult to control. The situation is compounded
by the fact that it would be impossible to protect them without limiting
their operations and there is presently no mechanism for doing this.9

While fishing by foreign vessels within the Australian fishing
zone may be controlled through the conditions of their licences, this
does not allow the government to restrict their normal movements.lO
Similarly, the principle of freedom of the high seas does not allow the
government to prevent foreign vessels, other than scientific research or
resource exploitation vessels, going about their business outside
Australian territorial waters, unless acting in national self-defence.

Of course it would be possible that acts of violence by enemy
forces would deter people from pursuing their normal maritime

The fishing catch is regulated by a number of states as part of
long-term conservation measures, but there are presently no
regulations that actually allow governments to prohibit vessels
transiting through particular areas.
See p 60 for provisions of Commonwealth Fisheria Act.10
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activities in the area of operations. But this cannot be guaranteed and
it would be unlikely to stop commercial operators, unless they were
attacked; in which case they would possibly keep working and
demand protection. Although the government might succeed in
preventing boats operating in particular areas by warnings and
appeals for assistance in the short term, it would be doubtful how long
such voluntary restraint would last. The government would need to
enact regulations to enforce restrictions upon Australian mariners.

Protection of Offshore Energy Facilities

Australia's offshore energy production facilities would be a
significant vulnerability and their protection should be given a high
priority. However, the forces available to do this would probably be
fairly thin and they would need every advantage that they could get
over a potential attacker. The most likely threats would possibly be
sabotag-e or attacks by small raiding parties. These couta rcsi Ue
countered by controlling access to the water and airspace surrounding
the facility and by positioning forces onboard. The movements of
helicopters, rig tenders and other support craft would have to be
strictly controlled to avoid providing a raiding party with an
opportunity of approaching the facility undetected. These vessels and
helicopters could also provide a regular patrol of the area in the
vicinity of the pipelines, from the facilities to shore, damage to which
could halt production for several months.

International law provides for a safety zone around these
structures of 500 metres, which all shipping must remain or1ri4s11, but
this is clearly inadequate when considering defence against armed
attack. A prohibited zone in the order of 20nm needs to be considered
(smaller in the case of the Bass Strait facilities because of the adjacent
shipping lanes). With such a zone in place the facility would not
require particularly sophisticated weaponry to counter the sort of
attack envisaged.

11 Article 5 of the 7958 Genna Conoeation on the Continental Shelf,
and article 60 of the 1982 UN Conoention on the Iaw of the Sen.
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SUPPLEMENTING THE MARINE FORCE

A consistent theme throughout this study has been the

inadequate assets available to counter a concerted campaign of
intrusions by an enemy. The present resources aPPear to be barely

adequate to carry out the peacetime maritime constabulary function
and they would have to be supplemented in the event of a lowlevel
contingenry. Although the government could initiate an emergency
equipment acquisition prograrune for the ADF, military ships and
aircraft have long lead times and, even with a lend-lease type package,
it would take some time for them to be brought into operational

service. Initial requirements would have to be met from civil
resources. The ADF would also need civil assets, principally for
transport and logistics, to support military operations.

Although the Commonwealth has the Power to requisition
vessels in a defence emergency, a low-level contingency might not
provide the basis for the execution of that Power (this is discussed in
more detail in Chapter 5). The government might have to rely upon

commercial charter arrangements to obtain vessels to supplement both
the naval and maritime constabulary forces.

The availability of vessels in the north of Australia would be

subject to seasonal factors and it would therefore be advisable for the

government to carry out some preliminary planning. The first step

should be to identify suitable vessels and at least have preliminary
discussions with owners to establish initial interest. It is probably not
practical to contract them to ensure availability in an emergency, as

such arrangements would have to include annual financial retainers.

An advantage of chartering would be that the crew could be

obtained with the vessel. In the simplest contingency, where enemy

action was limited to challenging Australian sovereignty and where
the crews of the offcnding craft did not resist or offer any violence,
chartered vessels might only need sufficient government personnel to
board and arrest offenders. If, on the other hand, the crews of
offending vessels were armed and likely to resist attempts to
apprehend them, civilian vessels used for enforcement might have to
be lightly armed (medium calibre machine guns) and manned by ADF
personnel. Any structural work required to arm vessels should
desirably be done in advance. This could be accommodated in
commercial contracts, but at a cost. The procedure is not new; the
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RAN is presently completing a survey of trawlers to be used as
emergency mi nesweepers.

This raises a critical aspect of Australia's low force-to-space
ratio: personnel. With the present defence manpower, additional
chartered craft could only be manned by military personnel if these
were diverted from other defence tasks. The most obvious solution
would be to use naval reserve personnel, but this would entail an
expansion of reserve numbers. If authorised by the government this
might not be difficult to achieve, given the prospect in most cases of
being employed in a local maritime defence task.

Despite the administrative difficulties, planned commercial
arrangements would be preferable to ad hoc ones. Most importantly
they could be activated without special legislation and would thus be
relatively independent of the political climate and the level of threat.
They would therefore provide a much needed degree of flexibility. A
significant advantage from this is that the arrangements could be
trialled and experience gained in major defence exercises.

Defensive Arming of Civilian Vessels
and Offshore Production Platforms

Whether attacks were to be spread geographically as a
deliberate tactic, or because the enemy was simply erratic in his
actions, the result would be the same: Australia's surveillance and
interception resources would almost certainly be over-stretched. The
ADF could not provide protection for each of the important
commercial maritime activities that would be vulnerable to hostile
action. In fact limiting the employment of scarce and flexible resources
by restricting them to dedicated defensive tasks would undermine the
overall defensive effort.

There would be a strong case for mounting defensive weapons
on some important assets. The offshore energy production platforms
would be the most obvious examples, due to their importance to the
economy and static nature. They would not require particularly
sophisticated weapons, but would need additional sensors: a medium
range radar and some form of underwater surveillance to warn against
swimmer attack should be sufficient. The objective would not be to
defeat a major military attack; the maritime and air defence forces
would be expected to intercept such a force. Rather it would be to
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prevent the enemy achieving a cheap kill with sabotage or raiding
parties. The importance of these facilities to the supply of liquid
energy, the balance of payments, and the domestic economy would
appear to make defensive arming a cost-effective proposal. The
concept need not be limited to static targets. Ships could also be

provided with cost-effective protection as long as the threat was
limited.

There have been numerous proposals for defensively arming
merchant ships. Most have been designed to protect vessels from air
attack in high levels of conflict. The most sophisticated has been the
Arapaho project to enable VSTOL aircraft or helicopters to be operated
from container ships. The degree of sophistication required would be

subject to the level of threat and the perceived cost-benefit of fitting the
ships. Studies have been conducted overseas, and some tests, but
there have been no definitive results. The concept therefore remains
essentially unproven.

In Australia's case the defence-of-trade task would be

potentially vast and could extend from large tankers and bulk carriers,
servicing the international trade, down to the coastal barges that
supply many of the remote northern settlements. Given the limited
resources of the maritime force, it would certainly be worth
considering for selected vessels. It would probably be the most
efficient way of protecting the small coastal trade in northern waters.
Light weapons and a small number of military personnel to man them
should be sufficient to defeat the sort of threat facing such small
vessels operating close to the coast. In fact, providing and fitting the
equipment would be less of a problem than finding the personnel to
man it. As with smaller craft of opportunity this could be a role for the
reserve forces.

PROTECTING HARBOUR FACILITIES

The pressure to maximise the time commercial ships spend at
sca has resulted in more specialised harbour facilities designed to
shorten the period spent alongside loading and discharging cargo.
Some of these facilities, such as those used to load iron ore at Dampier,
have been specially constructed and would take a long time to replace
if they were seriously damaged or destroyed. This would make them
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as significant a vulnerability as the ships they service, possibly even
more significant. They therefore need to be protected.

On the face of it this would seem to be a task for either the
police or the arrny. Certainly that was the view expressed during
discussions with port authorities on the west coast.l2 However, in a
low-level contingency these forces would be stretched to the limit
coping with their own duties and simply would not have the capacity
to undertake this additional role, especially in areas that are peripheral
to the main area of enemy operations.

In the USA the Coast Guard has an organisation, based around
a Captain of the Port, for the protection of the harbour, its facilities and
the ships using it from sabotage. It also supervises the movement of
merchant ships in port and watches over vessels loading explosives or
other dangerous cargo. There is no comparable organisation in
Australia and harbour defence is presently not being adequately met.

Who then should protect harbour facilities? In the capital
cities it could be done by the reserve forces which are based there, but
regional ports such as Dampier in the west and Weipa in the east do
not have resident reserve units. As the protection task would be an
ongoing one in a drawn out low-level conflict, it should not depend
upon personnel drawn temporarily from jobs in other parts of the
country/ as their availability is likely to be limited. The task should be
undertaken by local people, possibly organised as a harbour defence
unit which could be a specialised arm of the reserve forces.l3

Each harbour defence unit would be responsible for searching
incoming vessels, to ensure that they were not carrying either mines or
raiding parties, and for providing defensive patrols to protect harbour
facilities and ships within the port. The unit would be under the
control of the harbour master and, in addition to departmental
officials, would be staffed by the inhabitants of the town. The essence
of the concept would be for people in these ports to take initial

These matters were discussed with port authorities and
commercial operators in Dampier, Karatha, Port Hedland and
Broome during a research trip in March 1988.
The Naval Reserve has a branch of officers and sailors who
specialise in naval control of shipping and are not employed
on general naval duties.

12
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responsibility for the protection of the assets that provide the impetus
to their local economy.

Service would be on an 'as required' part-time basis and
limited strictly to an individual's home port. The direct cost of the
scheme could be reduced, and its attraction to individuals increased, if
payments for periods of duty were tax-free. Recruiting would be
further enhanced if service in a harbour defence unit provided
exemption from any future conscription legislation in a defence
emergency. Training could be provided by a cadre of permanent and
reserve force personnel under the control of the area military
commander.

Harbour defence units need not be capable of defeating enemy
combat forces, that would remain the role of the ADF. The rationale
for a local harbour defence organisation would be to stop the enemy
achieving a relatively cheap kill by sabotage or covert mining, in the

absence of regular defence personnel.

MINE WARFARE

Australia would be particularly vulnerable to an offensive
mining campaign, but it would be unrealistic to expect to be able to
maintain sufficient mine warfare forces to keep all of Australia's
important trading ports open, even with the low-cost innovative
solutions planned by the RAN. So what other defences are there? The
best mine countermeasure would surely be to keep hostile minelaying
assets away from the most vulnerable areas. This may not be easy in a
low-level contingency when the government would be trying as far as

possible to maintain normal levels of commercial activity.

Preventative Mine Countermeasures

Mines may be laid from almost any platform. The most
suitable are aircraft and submarines: the former allows rapid
deployment, while the latter offers secrecy and surprise. Minelaying
aircraft should be dealt with by the national air defence system, and
submarines by specialised anti-submarine forces. This study is
therefore concerned primarily with covert minelaying from surface
vessels.
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Australia could not afford to close its ports to shipping,
although enemy flag vessels could be excluded as the overall situation
deteriorated prior to an outbreak of hostilities. The answer to the
covert surface minelaying threat could be to board and search vessels
before they reach major shipping choke points. It would be unrealistic
to suggest that this could prevent mining of coastal shipping lanes, as
the area is simply too large. However, the approaches to significant
harbours and important choke points, such as Bass Strait and Torres
Strait, warrant consideration.

For this to be effective, vessels would have to be stopped and
searched before they reached the actual harbour approaches: in some
cases this would mean well out to sea. The task of actually searching
vessels before they enter harbour would probably fall to the Australian
Customs Service, although for busy ports additional personnel could
be provided from harbour defence units. Mine search operations near
choke points would be the responsibility of the Navy.

Local Mine Countermeasure Operations

The RAN is taking a new approach to mine countermeasure
operations, following a technological breakthrough that has produced
a portable minesweeping rig that may be used from commercial
trawlers. Naval Reserve personnel are planned to assume
responsibility for local minesweeping operations using this equipment
and suitable craft of opportunity (C@Ps). The limited number of
specialist minehunting vessels will still be operated by permanent
naval personnel and will probably be based in Sydney and south of
Fremantle at HMAS STIRLING. They would have to be moved to the
area under threat.

This system of reserve force minesweeping units should work
in the ports servicing the capital cities. But, as with harbour defence, it
would not provide any permanent minesweeping capability at the
other important ports, principally in the north-west and Queensland.
The small size of the populations in the areas around these ports
would suggest that it would not be possible to recruit and maintain
Naval Reserve units to undertake this task and it would not be
practical to extend the roles of the harbour defence units to include
minesweeping, because of the training load and lack of equipment.
Regional ports will therefore continue to rely upon mine
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countermeasure forces from other areas, and trust that the activities of
the harbour defence units would prevent mines being laid within the
port approaches.

Protective Mining

As the name suggests, protective mining aims to Protect
harbours, anchorages and coastal shipping routes. It is a self-defence
measure and is normally used in territorial waters only. Protective
minefields were used extensively in both World Wars, but the author
seriously doubts the utility of such minefields in a low-level
contingenry. They would be an additional hazard to friendly and
neutral shipping, even though their positions would be known; and
they would not necessarily be effective against the sort of covert
operations expected in a low-level conflict.

Defensive Mining

On the other hand there could be a very useful role for
defensive mining. A defensive minefield is one that is laid in
intemational waters with the declared intention of controlling the
movements of shipping.la Although normally conceived of being
employed in a high-level maritime conflict, defensive mining could be
used in a lowlevel contingency to help enforce a prohibited zone. A
defensive minefield could be particularly useful in a security zone
around an offshore energy platform (safety devices provided by
modern mine technology should ensure that the mines posed no threat
to the platforms).

The psychological impact of a defensive minefield should not
be underestimated. A mine cannot be bluffed; it will trigger as soon as

preset firing conditions are met, no matter what the nationality of the
ship. Although they might protest about its existence, neutral vessels

would be sure to stay well clear of a declared minefield. The enemy
would have to choose whether to challenge the minefield or leave the
area, as they would not be able to undertake mine clearance operations
in areas controlled by Australia's maritime forces.

H.J. Donohue "Maritime Mining -
in lournal of the Australian Naaal
Canberra, p 18.

An Australian Perspective"
lnstitute November 1984.

t4
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However, the use of mines within a prohibited zone would
work against the government's claim that the zone was a temporary
measure. One must also bear in mind the responsibility the nation
laying the mines has for clearing them.

The possibility of laying defensive minefields raises further
deficiencies in the ADPs capabilities. Australia is virtually devoid of
suitable mines (the only stock being converted bombs) and has no
vessels equipped to lay them. There would therefore be a requirement
to obtain a stock of mines and equip at least one vessel for the mine
laying role. Neither requirement would cost a lot of money. Mining is
one of the most affordable naval capabilities and sophisticated mine
technology is well within the capability of Australian industry. This
capability is a strategic asset and it has been given inadequate priority
in force structure planning in the past.16

fudgement

There can be no doubt that in the event of a low-level
contingenry the military commander will want to exercise some
control over maritime activities in the area of operations to assist the
military effort. The foregoing proposals examine the ways this might
be achieved. Firstly by controlling the operational environment; and
secondly by reducing the tasks needing to be undertaken by the
regular defence forces. Although implementing such controls would
present administrative difficulties, these should be seen to be
insignificant when compared to the possible consequences of inaction.

Article 5 of the 1907 Hague Conoention VllI Relatiae to the Laying
of Automatic Submarine Contact Mines. Although there have
been doubts expressed as to whether or not this convention is
relevant to modern mine warfare it provides the only legal
guidelines and appears to have been heeded in most mining
campaigns (the Iranian mine offensive in the Persian Gulf is a
notable exception).
See Hinge's Mineuse Model in Minewarfare in Australin's First
Line of Defence, Department of Defence, Canberra,1986.
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CHAPTER 4

EXTERNAL LEGAL ISSUES

The foregoing discussion of the operational and organisational
requirements of controlling maritime activities in Australia's sea

approaches raised the question of the government's power to
implement controls affecting foreign shipping. The legal dimension is
one of the aspects that makes low-level contingencies so demanding.
As stated by the eminent international lawyer D.P. O'Connell:

The only prediction that can be made with assurance
is that the lower the level of conflict, the more
localised the situation and the more restricted the
objectives, the more predominant will be the element
of law in the governing of naval conducU and that the
law will assume a diminished role - as it did in the
Second World War - when conllict becomes global,
when the neutrals have been mostly drawn into it or
their sympathies engaged, and when an element of
desperation has entered into operational planning."l

Of course if the very eistence of a nation was at stake the
rules of international law and armed conflict might become
subordinate to the more pressing demands of national survival.
However, this would not be the case in a low-level contingency. In
fact, the government would have to pay careful attention to the
international community's view of Australian actions to ensure the
effectiveness of its diplomatic efforts to bring the conflict to a
favourable conclusion.

What action to control foreign maritime activities in
Australia's sea approaches is permitted by international law? There
are in fact two separate areas of the law that need to be considered.
The law of the sea provides the basic rules which govern the conduct
of nations with respect to their activities at sea and defines their
jurisdiction. The law of naval warfare provides additional rules to

O'Connell, D.P. The Influence of law on Sea Powd, Manchester
University Press, Manchester, 7975, p 3.
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govern the conduct of military operations at s€a in times of conflict
and limit, as far as practicable, the effects to the belligerent nations.

INTERNATIONAL LAW OF THE SEA

In common with all areas of international law, the law of the
sea has evolved over time, modified by a combination of theory,
treaties and state practice. The most significant trend over the last fifty
years has been the expansion of the iurisdiction exercised by nations
over areas of the high seas adiacent to their coasts. This trend has been
fuelled by the process of decolonisation: most of the newly
independent nations wanted to keep the natural resources of the seas
lapping their shores for their own use. They also wished to reduce the
threat posed to their newly found independence by the naval forces of
former colonial masters. The major industrial and maritime powers,
on the other hand, did not want their access to potentially rich
resources, or the strategic mobility of their naval forces, limited in any
way.

The United Nations has sought to reconcile these opposing
views in three conferences on the law of the sea. The first was held in
Geneva in 1958 and resulted in four separate conventions, which
between them codified almost all of the aspects of peacetime
international maritime law as it stood at that time.2 It should be said
that these conventions did little to satisfy the aspirations of the Third
World and many nations either did not ratify them or only did so
subiect to reservations on various matters. Arguments about exclusive
fishing rights and the permissible width of the territorial sea led to a
second conference in 1960, but this failed to gain the required two-
thirds maprity to adopt compromise recommendations.

The following decade was marked by the advent of 23 new
independent nations that had not had an opportunity to participate in
these first two conferences. In the absence of international agreement a

The four 1958 Geneva conventions were:
Conoention on theTerritorial Sa and the Contiguous Zone,
Conaention on the High Seas,

Conao*ion on the Continental Shelf , and
Comtention on Fishing anil Conseruation of the Liaing Raources
of the High Seas.

a.
b.
c.

d.
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number of nations made extensive claims for territorial waters or
exclusive fishing zones. These developments, and the growing interest
in the potential of deep ocean mining, ultimately led to the Third
United Nations Conference on the law of the Sea (UNCLOS il). This
conference took nine years to finalise a new convention on the law of
the sea, which opened for signature in December '1.982. Although it
has yet to enter into force, not having been ratified by the required 60
coun[ies, rrnny of its provisions would be accepted as having entered
into customary international law.3

The 1982 convention has extended the jurisdiction of coastal
states considerably and provides for a number of zones ernanating
from the coast within which the legal rights exercised by the coastal
state varies. These zones are measured from baselines around the
coast and adiacent islands. The baselines normally follow the low-
water line, but where the coast is deeply indented or where there are
islands close offshore strait baselines rnay be used.a

Before considering the varying legal rights exercised by
nations it should be noted that warships, and other govemment
vessels operated for non-commercial purposes, are immune from the

iurisdiction of any nation other than their own.

Internal Waters

The waters lying inside the baselines, including ports and
harbours are the internal waters of a nation, over which it exercises the
same sovereignty as it does over its land territory. However, it is
obliged to allow foreign ships free access to its ports in peacetime, and
this provides an implicit right of transit through internal waters to
reach those ports or harbours. Nations may of course make reasonable

Australia has signed the 1982 United Natiors Conoention on the
Iaw of the Sea, but has yet to ratify it.
Australia's straight baselines were proclaimed in the
Commonwealth Gazette S29 of 9 February 1983, pursuant to
Section 7 of the Seas and Submerged Lands Act 1973, and came
into force on 14 Februarv 1983.
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regulations to control navigation and to ensure that the use of the port
is orderly.S

Teritorial Sea

The 1982 Convention on the Law of the Sea specifies that the
width of the territorial sea should not exceed 12nm, measured from the
baselines (Commonwealth legislation still specifies a width of 3nm for
the Australian territorial sea).5 The coastal state exercises sovereignty
over this area of sea, the airspace above it, the seabed and subsoil
beneath it. This sovereignty is limited only by the requirement to
permit innocent passage by foreign ships (but not aircraft).7

The coastal state is permitted to take necessary steps to
prevent passage within its territorial sea which is not innocent and
may act to prevent a breach of its laws on sovereign territory or within
internal waters. The coastal state is also permitted to suspend the right
of innocent passage temporarily, for all ships, if this is deemed
necessary for its security.S However, it is not permitted to prevent the
passage of shipping througtu or the flight of aircraft over, straits "used

CJ. Colombos, The lntnnatiotul Law of the Su, Sixth Edition,
Longmans, Green and Co. Ltd, London,1.967,p 176.
Although international conventions, such as the 1982
Comtmtion on the Law of tlu Sa, provide guidance upon the
mafmum width that states may claim as territorial sea, the
actual width is determined by each state's domestic, or
municipal, legislation.
Passage is innocent so long as it is not preiudicial to the peac€,
good order or security of the coastal state. Within the
territorial sea submarines are required to navigate on the
surface and show their flag. Articles 77-27 of the 1982
Cornention on tlte law of the Sea and articles 74-17 of the 1958
Conoantian on theTerritorial Sea and Contiguous Zonc.
Article 25 of the 7982 Corumtion on the Law of the Sea and
artide 15 of the '1.958 Conoentian on the Tmitorial Sea and the
Contiguous Zone.
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for international navigation".9 In Aushalia's case this would prevent
the government closing the Torres Strait to international shipping.

Recent Soviet writings expound a theory that warshiPs may
only exercise innocent passage in traditional and designated routes
through the territorial sea.10 However, this view is not supported by
the 1982 Convention, or the travaux preparatoires, and is contrary to
the position of the Australian government.

Contiguous Zone

The 1982 convention authorises a contiguous zone adiacent to
the territorial sea, which may not extend more than 24nm from the
baselines. The purpose of this zone is to allow nations to take action to
prevent infringement of their customs, firal, immigration or sanitary
laws. It does not extend iurisdiction for any other purpose. Australia
claims, but has not yet legislated for, a contiguous zone which extends
12nm from the baselines.ll

Australian Fishing Zone

Australia established a 200nm exclusive fishing zone on 1

November 1979. This accorded with generally recognized state
practice at the time, and dirussions at UNCLOS ilI, which were
proceeding towards the concept of an exclusive economic zone'
Australia controls all fishing activity within this zone and may arrest
any vessel fishing without a licence.

According to the law of the sea a coastal state may not Prevent
fishing vessels transiting through its fishing zone (or exclusive
economic zone), from one part of the high seas to another. However
there is an expectation that such vessels will follow the most direct

9 Article 16(4) of the '1.958 Conaention on the Tenitorial Sm and
Contiguous Zone and articles 3744 of the 7982 Conaentian on the

Iaw of the Sea.
10 R.D. Neubauer "The Right of Innocent Passage for Warships in

the Territorial Sea: A Response to the Soviet lJnion" in Naoal
War College Reuian, Spring 1988, p 49-%.

11 Article 33 of the '1982 Conamtion on the l-aw of the Su, article 24

of the '1,958 Conaention on the Tenitorial Su arul the Contiguous
Zone, and the R.AN Manual of lnternational law p 4-9.



Externnl kgal lssues 85

route. section 13AB of the commonwealth Fisluries Acf effectively
places the burden of proof upon foreign fishing vessels found within
the Australian fishing zone. It is for their masters to prove that they
have not fished within the zone, rather than Australian authorities to
prove that they have. Thus, if a foreign fishing vessel was found
within the zone, and was not making a direct passage, it could be
arrested on the supposition that it was not simply exercising its right
of free passage. While such prosecutions may not succeed in court,
this legal device could provide a pretext for arresting fishing boats that
were suspected of being part of a campaign of intrusions.

Exclusive Economic Zone

The 1982 convention provides for a 200nm exclusive economic
zone. Within this area parties to the convention are entitled to claim
sovereign rights to explore, exploit and manage the natural resources
of the water, seabed and subsoil. They also exercise jurisdiction with
regard to artificial structures and islands, marine scientific research
and environmental protection. The only restriction upon the
movement of foreign vessels (as distinct from their activitieg eg
marine scientific research) that a coastal state may impose in its
exclusive economic zone is to establish safety zones (not exceeding 500
metres) around artificial structures and islands. This is to ensure the
safety both of navigation and the structures. However, there is a
similar expectation (to that appllng to the Aushalian fishing zone)
that vessels capable of exploiting the resources of the zone may only
transit through it by the most direct route.

Australia rnay be expected to declare an exclusive economic
zone once the 1982 United Nations Convention on the Iaw of the Sea
is ratified. Once declared it would subsume the Australian fishing
zone.

Continental Shelf

The continental shelf is considered to be an extension of the
landmass and, within the defined area, the coastal state exercises legal
rights with respect to exploring and exploiting the natural resources of
the seabed and subsoil (these rights do not affect the status of the
superadiacent waters, which rnay be high seas or exclusive economic
zone). The criteria given in the 1982 Convention for determining the
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extent of the continental shelf are somewhat vague and open to
interpretation. The previous rule that the shelf extended to the 200
mehe isobath has been superceeded. Each nation is entitled to 200nm
of seabed, whether it is geologically continental shelf or not, and to a
maximum of 350nm if it is gmlogically continental shelf.

High Seas

With the introduction of the concept of the exclusive economic
zone and archipelagic watert article 86 of the 1982 convention defines
the high seas as 'hll parts of the sea that are not included in the
exclusive economic zone, in the territorial sea or in the internal waters
of a State, or in the archipelagic waters of an archipelagic State."
However, it should be noted that article 58(2) states that, except to the
extent that coastal states have explicit rights in their exclusive
economic zonet the waters remain high seas.

There are three significant stipulations with respect to the high
seas: that they shall be reserved for peaceful PurPoses; that no nation
may validly purport to subject any part to its sovereignty; and that
every nation, whether coastal or land-locked, has the right to sail ships
fly.rg its flag on the high seas.12 These stipulations, together with the
general freedoms of the high seas specifically mentioned in the
conventionl3, appear to rule out any controls being placed upon the
movement of ships on the high seas.

However, article 87 states that freedom of the high seas
"comprises, inter alia,..." six specific freedoms, which indicates that
activities, other than those specified, are permitted. Paragraph 2 of the
article directs that "[t]hese freedoms shall be exercisd by all States

with due regard for the interests of other States in their exercise of the
freedom of the high seas". This article, and its equivalent in the 1958

Articles 24 of the Conaention on the High Seas - Geneoa'1.958,
and articles 88-90 of the 1 982 Conoention on the law of the Sa.
Article 87 of the 1982 convention states that the freedoms of
the high seas comprise: navigation, overflight, laying of
submarine cables, construct artificial islands and other
structures, fishing and scientific research. All but the first two
are subject to conditions laid down in other Parts of the
convention.

12

13
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Convention, have been used by nations to justify temporary closures of
limited areas of the high seas for weapons tests and naval manoeuwes.
These closures have generally been accepted by the intemational
community because their purpose has always been ostensibly to
protect shipping, and they have not unreasonably impeded the
movement of other vessels. Nuclear weapons tests have been an
exception, but that is due to concern over the environmental effects
rather than the closure of an area of the high seas per se.

A further, but separate, point is that there is no general right of
visit and search on the high seas in peacetime. With the exception of
the specific offences given below, ships on the high seas are only
subject to the jurisdiction of their flag state. A warship, or other non-
commercial goverrunent vessel may only board a foreign ship on the
high seas if it has reasonable grounds for suspecting that:

a. the ship is engaged in piracy or the slave trade;

b. the ship is without nationality; or

c. though flying a foreign flag or refusing to show its flag
the ship is, in reality, of the same nationality as the
warshiP'14

The 1982 convention added the further iustification of the ship
being engaged in unauthorised broadcasting, but there are several
caveats limiting iurisdiction to States directly affected by, or involved
in, the activity.ls The above restrictions apply equally to military
aircraft.

From the national security and resource protection point of
view it would be in Australia's interest to ratify the 1982 convention
and declare a territorial sea that extends to 12nm (with a contiguous
zone that extends to 24nm) and a 200nm exclusive economic zone.

Artide 22 of the Conoentian on the High Seas - Geneoa'1.958, and
article 1 10 of the 1982 Conoention on the law of the Sea.

An Australian warship would have iurisdiction if the vessel, or
its broadcasting equipment, were registered in Australia; the
crew were Australian nationals; or if the transmissions from
the vessel were being received in Australia or were interfering
with Australian radio communications. Article 109(3).

t4
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Hot Pursuit

To arrest a foreign vessel it must be apprehended within the
zone where Australia has iurisdiction for the offence committed. It is
not sufficient for an aircraft to sight the vessel committing the offence
within the zone. For example, if the offence is illegal fishing the arrest
must be made within the Australian fishing zone, whereas if the
offence is illegal immigration the arrest must be made within either the
territorial sea or the contiguous zone. In the latter case this would be
difficult to achieve, unless a response vessel happened to be in the
vicinity.

However the law does allow "hot pursuit" of offenders beyond
the territorial sea, or contiguous zone for offences for which that zone
was established. For the subsequent arrest to be legal the pursuit must
commence whilst the offender and the pursuer are both within the
territorial sea, or contiguous zone, as appropriate; after a visual or
auditory signal to stop has been made; and the pursuit must be
continuous (it may be carried out by aircraft or surface vessels but
there must be no break in the actual pursuit)I5.

Constructive Presence

There is one other legal convention that may assist a coastal
state to enforce its iurisdiction: the doctrine of constructive presence.
This is a rule in customary international law that allows a state to take
action against a person whose actions produce, and are intended to
produce, detrimental effects within the state's territory;
notwithstanding that, at the time, the offender is outside the area
where the state has jurisdiction. Thus, although a vessel is on the high
seas it may, by its actions, be deemed to be constructively present
within the jurisdiction of the coastal state and liable to hot pursuit and
arrest. For, example, a vessel on the high seas acting as a mother ship
to boats breaking the coastal state's law within the territorial sea may
be pursued and arrested on the high seas.l7

Articles 23 of the Conaention on the High Seas - Geneoa 7958, and
articles 111 of the L982 Conoention on the Law of the Sea.

RAN Manual of lnternationnl Law, p 5-3. The reference also
cautions that "being a fictional basis for jurisdictiory the
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If a ship is stopped or arrested on the high seas and the
circumstances do not justify the exercise of the right of hot pursuit,
compensation must be paid for any loss or damage sustained.

Torres Strait Treaty

In addition to the legal considerations relating to the
international strait running through the area, the Torres Strait Treaty is
a further obstacle to placing controls upon maritime activities. The
treaty was signed between Australia and Papua New Guinea on 15
February 1985 and contains provisions concerning sovereignty,
maritime boundaries and activities in the Torres Strait area. Although
it would not necessarily prohibit unilateral action by Australia,
especially if armed aftacks were being launched through the Strait
area, any action to control maritime activities should be done in
cooperation with the goverrunent of Papua New Guinea.

Security Zones

Although the 1982 convention develops international law by
extending the jurisdiction of coastal States over various areas and
activities, it does not provide for any form of security zone. In fact
there is virtually no specific reference to military use of the sea. Thus,
although states have declared such zones, as pennanent features, in
the past they have no legal standing.

Campaign of Non-Violent Intrusions

Whether a state has the right to exercise control on the high
seas over foreign vessels engaged in a campaign of non-violent
intrusions is somewhat controversial. A literal reading of the 1982
convention would suggest that they do not. In essence the
goverrunent could be said to be effectively establishing a zone that has
the same purpose as the contiguous zone (preventing violations of
Australian customs, immigration, fiscal and sanitary laws). If this
were the case it would almost certainly be viewed as an attempt to
extend Australian jurisdiction, beyond that permitted by the law of the

doctrine of constructive presence should be applied with
caution."
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sea, and would receive international condemnation. However,
Professor I.A. Shearer has argued that:

I agree that it is conhoversial, or at least unsettled, but
I would argue that international law recognizes a
doctrine of necessity that could be invoked in cases of
non-violent intrusions. The limits of this doctrine are
similar to selfdefence, ie there must be reasonableness
and proportion in its exercise. The International Law
Commission is currently working on the law relating
to state responsibility. An early comment by the
rapporteur (Professor Ago) was that a plea of
necessity should not only be open in cases where the
existence of a State is threatened but also when 'the
State had no other means of safeguarding an essential
State interest threatened by a grave and imminent
peril" and the act "does not entail the sacrifice of an
interest which it was intended to safeguard." The
question is whether the specific freedoms of the high
seas exclude the application of this doctrine in this
case. Since selfdefence applies everywhere as an
exception,I would argue that so does necessity or self-

Preservation.l8

fudgement

Neither the 1982 convention, nor any of the 1958 conventions
on the law of the sea, allow a coastal state to control the movements of
vessels in peacetime; except temporarily in their territorial sea, or with
"due regard to the interests of other States" in limited areas of the high
seas. On the other hand, the doctrine of necessity might allow action
to be taken to protect Australia's essential interests where an enemy
mounted a campaign of non-violent intrusions. In these circumstances
controlling the movements of foreign vessels might appear to be an
attractive option. However, the government would need to consider
very carefully any action, taken for short-term expediency, that would
compromise its position on law of the sea issues. This would be
especially important with respect to transit rights through

18 Personal correspondence between Professor I.A. Shearer and
the author.
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international straits and archipelagic waters, gven the importance of
both these issues to Australia's seaborne trade.

LOW-LEVEL CONFLICT AND THE
LAW OF AR]VIED CONFLICT AT SEA

How then would the situation change if the enemy were to
carry out violent acts hostile to Australia? This would certainly allow
the government to suspend the right of innocent passage within the
tenitorial sea in the area of operations. However, action beyond the
territorial sea would have to be iustified as an exercise of belligerent
rightsre or national selfdefence.

Whether belligerent rights would exist in a low-level
contingency is unclear. The codified laws of armed conflict are
somewhat outdated and do not recognize a state of limited war. This
deficiency is recognized by international commentators, but they are
far from unanimous about what rights do exist. Some take the view
that, as the Charter of the United Nations has made the use of force
illegal20 (the only reservation being the right of self-defence), the
previous rules that permitted belligerent rights are no longer valid.
Most commentators appear to take a more pragrnatic view, that
acknowledges the realities of modern history, and look to using the

A belligerent is a party to an armed conflict which has
indicated it is in a state of war. Formal declarations of war are
now r.ue because the UN Charter purports to make the use of
force illegal. But parties to an international armed conflict
may exercise belligerent rights even though there has been no
such formal declaration of war. R.R. Baxter, 'The lcgal
Consequences of the Unlawful Use of Force under the Charter"
in the American Srciety of lntnnatiorul l-aw Proceeilings,lg6f., p
ffi-75, quoted by W.I. Fenrick "The Exclusion Zone in the Law
of Naval Warfare" in The Catudinn Yurbook of Interrutional law,
Volume XXIV, 1986, University of British Columbia Press,
Vancouver, 1982 note 4,p93.
Article 2(4) of the charter of the united Nations state: "All
Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations."

79
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law to minimise the effects of conflict upon civilians and neutral states.
It is not the purpose of this study to examine the use of force under
intemational law, but it is necessary to point out that the legal status of
a low-level conflict would depend on the actual events and it could be
unwise to be categorical on such questions.

Belligerent rights do allow warships to visit and search any
vessel (except neutral warships and non-commercial government
vessels) on the high seas. This would permit ships to be searched for
mines on the high seas before entering key choke points, such as

Torres Strait. It would also allow ships to be inspected beyond the
contiguous zone, prior to their entry into harbour.

The majority of belligerent rights allowed by the laws of
armed conflict are not relevant to the questions being addressed by
this paper. However, legal recognition of the conflict could influence
international acceptance of other actions. So while it may not confer
any specific rights to conhol the movements of foreign vessels in
Australia's sea approaches the legal status of the conflict is certainly
relevant.

Right of Self-Defence

A much wider range of actions could possibly be taken under
the justification of national self-defence. This is also not a
straightforward legal question. The right of selfdefence for a state is
different to that applying to an individual, or even a ship. Individual
selfdefence is independent of external circumstancet but the action
taken likewise must be strictly limited to the needs of defence, be
proportional to the threat and may not be continued into reprisals or
punitive sanctions. To be invoked there must be an "instant and
overwhelming necessity for self-defence leaving no choice of means or
moment for deliberation".2l

Although the action taken in national selfdefence is also
required to be strictly limited to the needs of defence, proportional to
the threat and may not be continued into reprisals or punitive
sanctions; the conditions for it to be invoked are quite different. There
is a right of national selfdefence in customary international law, but

27 Extract of judgement from The Caroline case quoted in the R',{N
Manual of lntnnatiorul law Y ol 1, p 7 -1..
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nowadays reference is usually made to article 51 of the United Nations
Charter:

Nothing in the present Charter shall impair the
inherent right of individual or collective self-defence if
an armed aftack occurs against a Member of the
United Nations, until the Security Council has taken
measures necessary to maintain international peace
and security.

There is considerable disagreement amongst commentators
about what sort of actions are authorised by this article and what
constitutes an "armed attack". The latter question will not be debated
at any length here. The author agrees with the analysis of J.N. Singh,
who pointed out that it is not necessary for an attack to be carried out
by the military forces of a state for it to constitute an armed attack. It
could be made by para-military forces, irregular forces, police or even
armed civilians. "It is sufficient if there is an aftack wNch is armed
irrespective of the fact of the agency actually operating. But it must be
made by a state or by an agency on its behalf."22 This would seem to
remove any doubt about the right of selfdefence in the event of armed
harassrnents and raids, as long as the attacks are attributable to
another state.

There have been several examples of action taken against
foreign shipping under the iustification of national selfdefence.23
What then is the legal position with respect to the controls proposed in
Chapters 2 and 3?

f.N. Singh, Use of Force Under International Inw, Hamam
Publications, New Delhi, 1,9U, p 75-1.6.

Action by the Royal Netherlands Navy during the
Netherlands East Indies revolt, the French Navy during the
Algerian Emergency, the Cuban Quarantine by the United
States Navy, and the Declaration of Panama in 1939 (this
established a security zone around the Americas south of
Canada, ranging from 300 to 1,000nm out to sea depending on
the coastline, within which belligerents were warned to refrain
from naval action). D.P. O'Connell,TheInterrutioml Law of the
Sea, Clarendum Press, Oxford, 1984,p 804-808.

23
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Prohibited or Exclusion Zones

The most powerful control canvassed was for prohibited, or
exclusion, zones. These have been discussed by intemational lawyers
in various guises over the yearc. Most commentaries relate to war
zone+ as used during both World Wars, but many other forms have
been considered and used by states. Brownlie summed up the
sihration as he saw it in 1966:

The twentieth century has produced a number of
national claims to non{ontiguous, but adiacent, zones
for special purposes, which represent attemPts to
apply the logic of claims to contiguous zones in a
manner calculated to protect national interests to the
utmost. Thus defence zones in polygonal or similar
forms extending beyond the territorial sea, and zones
for purposes of air identification and fishery
conservation, have made their apPearance in the
practice of States. In so far as these zones represent
claims to extraterritorial iurisdiction ooel rutioruIs they
are not necessarily in conflict with general
international law.... Again, such zones may take the
form of a lawful aspect of belligerent rights in time of
war. Beyond these limits such zones would be
incompatible with the status of waters beyond the
limit of the territorial sea, at lust rf tlrey inoolaed the
applbation of pouters of pranention or punbhment in regard
to foreignaasels or aircraft [emphasis addedl.2a

Writing at a similar time Colombos made this point about exclusion
zones:

lAlny declaration of war zones by a belligerent is
unlawful unless supported by naval forces sufficient
to ensure the effective control of his regulations within
the declared area of belligerent operations and unless

24 I. Brownlie, Pincipla of Public Intntational lnw, Clarendum
Press, Oxford, 1966, p 205.
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it is of such a character as not to imperil the lives of
neutral and non-combatant persons.25

A decade later, in a book that specifically addressed the application of
international law to naval operations in limited conflicts, O'Connell
wrote that:

Operational zones, if permitted on the high seas at all
in cases of limited war, are permitted only for the
purpose of belligerent operations among the
protagonists and not for the purpose of molesting
neutrals. The problem, of course, is one of positive
identification.25

All three of the authors, whose opinions are quoted above,
appear to have a pragmatic view of the relationship between
international law and the realities of state practice. Since those
opinions were written there has been the Iran-Iraq War and the
Falklands conflict, both of which involved the use of restricted zones.
However, these two most recent conflicts are not particularly good
examples for this study, as both were an order of intensity greater than
that under consideration. As this also applies to the three opinions
quoted above, so what conclusions may be drawn?

It is clear that some modern commentators regard prohibited,
or exclusiory zones as being allowed for the purposes of belligerent
operationg as long as they are not enforced by a sinkon-sight policy.
There is a clear requirement for any intruder to be positively identified
as enemy before fire is opened. It would appear that none would
accept a zone, which threatened intruders with destruction, even after
positive identification, in circumstances where belligerent rights are
not recognized to exist.

The acceptability of the zone to the international community
would probably depend principally upon four things. The first would
be its location and size, which would have to be directly related to the
enemy's offensive operations.

C.f. Colombos, The lnterrntional law of the Sa, sixth revised
edition, Longmans, Green and Co. Ltd, Londory 1967,p537.
D.P. O'Connell, The lnfluence of law on Sea Power, Manchester
University Press, Manchester, 7975,p 167.

25
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There must be a proportional and demonshable nexus
between the zone and the selfdefence requirements of
the state establishing the zone.27

The international community would probably be more sensitive about
the closure of certain areas of the high seas than others. For example, a

zone that affected the passage of shipping through the Torres Strait, or
one that impinged on another state's exclusive economic zone, could
both cause objections. Whereas a zone that extended 50nm out to sea

from the coast of Arnham Land might not. The amount of shipping
and air traffic normally passing through, or over, the area, and
whether there was a reasonable alternative route, would also be

significant considerations to neutral states. If ships not involved in the
conflict would have to pass through the zone, special routes should be
provided for them and special measures taken to minimise the risk of
attack upon them.

The second factor would be the sanction threatened for
violations of the zone: the minimum sanctions should be employed
that would meet the operational requirement. The measure would
more likely be viewed as proportional to the threat and acceptable to
the international community if offenders were liable to arrest and
s€izure, rather than attack-on-sight. If enemy intruders were to be

fired upon, it should be clear that every effort would be made to
ensure proper target identification and to ensure that only legitimate
military objectives (military aircraft, warships and ships incorporated
into the belligerent war effort) were attacked.

The third factor would be the duration of the zone. It should
be seen to be a temporary measure, directly related to the existence of
a particular threat. The initial announcement establishing the zone
should not only allow sufficient warning time before coming into
force, but should also include a time when the zone will cease to

operate. The initial period should be of the order of two to three
weeks only. If enemy operations continue the zone could be extended
for a further defined period. There would obviously be a limit as to

W.l. Fenrick, 'The Exclusion Zone Device in the Law of Naval
Warfare" in The Canadian Y arbook of lntermtionnl laut, Volume
XXIV, 1984 University of British Columbia Press, Vancouver,
1987,p125.

27
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how many times this could be done; but it should be sufficient to
achieve the operational obiective.

Finatly, Australia must demonstrate that it had allocated
sufficient forces to ensure effective control of the zone. If these factors
were taken into account then the use of prohibited zones, adiacent to
the coast or around offshore facilities, could be seen to be a reasonable
and proportional response and accepted by the international
community. This would reflect a pragmatic acceptance of a state's
right to defend itself against armed attack, rather than a specific right
in international law. This acceptance might be further assisted by
simply changing the name used to describe the zone: its defensive
nature could be emphasised by the term "security zone".

Naval Control of Shipping

As Australia's iurisdiction is limited to Australian flag
shipping the government cannot unilaterally enforce full (compulsory)
naval control of shipping upon vessels trading with Australia.2s This
may only be done with the cooperation of the goverrunents whose
ships will be affected, and would require bilateral agreements, none of
which presently eist,

However, it is most unlikely that full naval control of shipping
would be considered in a low-level contingenry. The government's
aim should be to maintain, as far as practicable, the normal flow of
seaborne trade with Australia's trading partners and around the coast.
The actual measures taken would, of course, depend upon the
circumstances of the time, but whatever was done shipping operations
would need to remain profitable. Foreign ship owners will not expose
their vessels to additional risks without financial justification.

Voluntary naval control of shipping would be the most
appropriate, and likely, response to a threat to shipping. This would
not involve questions of legal jurisdiction. The government would
simply offer a service to ship owners that would minimise the danger
that their ships might be exposed to. It would probably not cover all of

See table 4 on p 11 for a breakdown of shipping by nationality
trading with Australia. 97.97o of Australia's overseas trade
was carried in foreign flag vessels during financial year 1985-
86.

28
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Australia's shipping routes, being restricted to those areas where there
was a demonstrable threat to shipping. For example, voluntary naval
conhol of shipping would be a very useful adjunct to any security
zone declared in Australia's sea approaches. It would reinforce the
government's determination to protect neutral shipping in the vicinity
of the zone and would provide military authorities with the rnaximum
control of shipping passing around it.

Mine Warfare

The only codifid rules governing mine warfare in
international law are contained in the 1907 Hague Convention VIII
Relative to the Iayrng of Automatic Submarine Contact Mines.29 Most
commentators agree that, in a strictly legal sense, this convention does
not cover the use of modern influence mines. However, states that
have used mines in limited conflicts since 1945, have generally paid
heed to the requirements of the convention (the mining of the Red Sea

and Persian Gulf were two notable exceptions). This compliance with
outdated rules would seem to reflect an acknowledgement that, in
view of the threat that mines pose to all shipping some regulation
would be better than none at all.

A state may lay mines within its territorial sea during
peacetime for the purposes of self-defence, as long as this would not
abrogate the right of innocent passage or prevent passage through
intemational straits.3O However, the use of mines to counter a non-
violent campaign of intrusions could not be justified in any
circumstances. If used in self-defence every effort should be made to
minimise the threat posed to neutral vessels and non<ombatant
personnel. Modern technology provides mine designers with a
number of techniques to ensure that mines would not become a hazard
beyond the area in which they were laid and thus, if the positions of
minefields were properly notified to mariners, there should be little
risk to neutral vessels.

Protective mining would not pose a legal problem as it would
be carried out within the territorial sea. Defensive mining on the other

Australia is a party to the convention as it was ratified by the
United Kingdom on Australia's behalf in 1909.

RAI,I Manual of lnternatiorul l^aw, p U9.

29
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hand, would generally be carried out in international waters to control
the movement of shipping. This would be permissible during a
conflict as long as it did not completely deny the freedom of
navigation to neutral shipping. The principal application considered
in this study would be the enforcement of a security zone, and in this
role there would be two potential difficulties. The first would be the
safe$ of neutral shipping that inadvertently violated the zone.
Notwithstanding the fact that no merchantman would ever knowingly
enter a minefield, the use of mines within a security zone would
introduce the sort of "sink-ondetection" policy that legal
commentators suggest would make the zone illegal. The second
difficulty would be that the use of rnines could call into question
assertions that the zone is temporary. This could perhaps be more a
problem of perception than fact, as mines may be programmed to
become safe at any given time. Nevertheless the laying of a minefield
would give an air of permanence to the zone.

These factors suggest that very careful consideration should be
given before mines are used to enforce a large security zone in the sea
approaches, although the problems would be reduced if the zone was
removed from areas normally frequented by foreign flag shipping.
The difficulties might be less acute when considering security zones
around offshore energy facilities. Such zones would be considerably
smaller, being of the order of 20nm, and could be kept under
continuous surveillance. In fact it would be possible, although more
expensive, to have the mines controlled from the protected facility so
that the minefield could be deactivated at will.

Judgement

The principles of international law which govern actions taken
in national selfdefence and the rules of naval warfare would only be
some of the factors that would need to be considered by political
decision makers concemed with countering a campaign of
harassments and raids. Ultimately the political will and determination
of the leadership would determine what would be done.

The government might, or might not, choose to claim
belligerent rights. If it did then there would be iustification for
implementing all of the controls canvassed in earlier chapters, with the
exception of full naval control of shipping. It would also allow
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security zones to be used for pulposes of belligerent operations, which
would in tum allow more decisive sanctions to be employed. If, on the
other hand, the government chose not to formally acknowledge the
conflict, then controls would have to be justified by the right of
national self-defence, or under the doctrine of necessity. The
government would need to demonstrate that its actions to protect
Australia's essential interests had been governed by the principles of
necessity and proportionality. This position would be enhanced if the
goverrunent could refute claims that it had acted outside the bounds of
international law.



CHAPTER 5

DOMESTIC LEGAL ISSUES

Ttre domestic legal issues raised by the considerations in
Chapters 2 and 3 fall into two areas: whether the controls may be
implemented, and how this might be done. The answer to the first is
to be found principally in the Australian Constitution and the defence
power of the Commonwealth govemment.

The Commonwealth Defence Power

The Commonwealth government has very considerable and
wide-ranging powers under the constitution to safeguard the nation
and citizens in the event of a military threat. The defence power
derives from Section 51(vi) of the constitution and has two unique
characteristics that set it apart from other Commonwealth
constitutional powers. Firstly, its scope is not static. It varies as the
condition of the conflict grow more or less intense. As the nature of
the conflict intensified the scope of the defence power would increase.
As the conflict cooled down the scope of the defence power would
contract.

[U]nlike some other powers its (the defence power's)
application depends upon facts, and as those facts
change so may its actual operation as a power
enabling the legislature to make a particular law....
The existence and character of hostilities, or a threat of
hostilities, against the Commonwealth are facts which
will determine the extent of the operation of the
Power'1

The variable nature of the defence power has been supported
by a number of High Court decisions.2 However, the maiority of these

Dixon, 1., in Andrants a. Houtell (7941.), quoted by Lane, P.H. in
A Manual of Australian Constitutiorul Law, The Law Book
Company Umited, Sydney, 7984,p82.
See Lee, H.P. Emergency Powers, (The Law Book Company
Limited, London, 1984) for a full discussion of the defence
Power.
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relate to rrreasures taken by the Commonwealth during the course of
the two world wars. The scope of the defence power has never been
tested in the context of a low-level, defence of Australia, contingency.
H.P. Lee suggests that there are four phases in the governmenfs use of
the defence power: pre-war, war, post-war, and peace. This may
indeed be the case for a highJevel conflict, or a formally declared war,
but there may not be such clearly defined phases in a low-level
conflict.

Although the defence power is exercised by the
Commonwealth in peacetime (it provides the legal basis for the
maintenance of standing defence forces and the normal business of
their recruitment, training and equipment) its scope would only
increase if -a threat actually materialised. In the event of a legal
challenge to measures introduced by the government to deal with a
low-level defence contingency it might prove difficult to convince the
High Court that the military threat was sufficient to iustify an
expansion of the scope of the defence power.

The second feature is that characterisation of laws that deal
with defence issues may not always be a straight-forward exercise.
Some laws would deal with secondary aspects of defence and, though
on the face of it they might have no direct bearing on the conduct of
the conflict, they may still come within the defence power. During the
Second World War the High Court upheld a Commonwealth
regulation on the distribution of bread on the basis that it could be
inferred "that the purpose of the order was the rationalisation of the
bread industry in order to conserve men and resources for the war
effort.'3 Whether or not a law would fall within the defence power of
the Commonwealth government would depend upon the factual
context within which the law was intended to operate.

Of course it should be remembered that the High Court would
only be called upon to rule on the legality of Commonwealth
regulations if the matter was placed before it. In other words, if there
were no obiections the question would never be put to the test.
However, it would be foolhardy to proceed with doubtful legislation
on the basis that it might not be challenged.

Iane, P.H. A Manual of Australian Constitutional law, The Law
Book Company Limited, Sydney, 1984,p91.
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Jurisdiction of the States and Northern Territory

The states are forbidden by the constitution to raise and
maintain military forces and they rely upon the Commonwealth to
provide for their defence. However, that is not to say that they would
not have a role to play. In fact, state authorities would have a
prominent role in lowlevel contingencies when much of the action
taken would be based upon enforcement of municipal law. Although
their perogative in this area might be fairly clear ashore, it would be
very much less so at sea.

As a result of the Offshore Constitutional Settlement agreed
between the federal and state governments in 7979, the
Commonwealth passed legislation grving the states and Northern
Territory constitutional power over questions of resource management
in the 3nm territorial sea.4 This did not affect Commonwealth
jurisdiction over the territorial sea for other matters and therefore
should not affect legislation enacted under the defence power.

It is worth noting that members of the ADF have no powers
under state or territory legislation and any assistance required by the
states would have to be considered by the Commonwealth through
normal adminishative channels. This should not be particularly
limiting once hostile acts have been committed, as action taken by the
ADF would then not depend upon such laws. The constitutional
position could, however, complicate the operations of a single
(Commonwealth) maritime constabulary force (whether this was a
national Coastguard or the CSSEA) in peacetime or during a non-
violent campaign of intrusions.

Commonwealth legislation to put the Ot'fshore Cottstitutiotul
Settlement into force included: the Cmstal Waters (State Powers)
Act 7980, the Cmstal Waters (Northern Tnritory) Pouers Act
'L980, and the Sas anil Submugeil Lands Amettdment Act 7980.
The state and Northern Territory governments then passed
complementary petroleum and fisheries legislation. They also
passed legislation that allowed the application of appropriate
state and territory laws to these offshore areas.
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Maritime Constabulary Force

There would have to be extensive changes to legislation before
any national maritime constabulary force could do its job effectively.
There is a notable lack of consistency in the lqgislation dealing with
offshore law enforcement. The various Commonwealth statutes that
have to be enforced differ, not only in terms of who may enforce them,
but also with respect to the measures that might be taken, including
resort to force. In the event that a Commonwealth maritime
constabulary force was established the enabling legislation could
specify that its members were "authorised officers" for the purposes of
the relevant Commonwealth statutes. However, a befter course of
action would be to bring the latter legislation into line and provide a
uniform approach to the enforcement task. The situation is
compounded by the Offshore Constitutional Settlement giving the
states the power to regulate resource exploration and exploitation
within 3nm of the coast.

IMPLEMENTING CONTROLS

Controlling Movements

Given the eistence of an armed threat to Australia, the most
likely method by which controls upon maritime movements could be
implemented would be by using Section 63(0 of the Defarce Act L903.
This provides that:

The Governor4eneral may - ...
f. Subject to the provisions of this Act do all
matters and things deemed by him to be necessary or
desirable for the efficient defence and protection of the
Commonwealth or of any State.S

The application of this very broad section of the Act appears to
be limited only by the variable nature of the Commonwealth's defence
power. Thus, although it would provide the legal basis for regulations

It should perhaps be emphasised
specifies the Governor€eneral,
Governor4eneral acting with the
Council.

that although the Act
it actually means the
advice of the Executive
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controlling movements of Australian vessels in specified areas around
the coast, the validity of those regulations in the view of the High
Court might depend upon the perceived level of threat. There could
be a number of legal grounds on which controls could be challenged.
The decision of the High Court in any such case would be heavily
dependant upon the circumstances of the time, and therefore largely
scenariodriven. It is sufficient to flag that there could be a problem in
implementing controls in a low-level contingency, as the High Court
might decide that the threat was not sufficient to justify exercising the
defence power in this way.

Similar arguments should not apply to the introduction of a
compulsory reporting system, because such a system would not
interfere with the acfual movements or activities of vessels.

Naval Control of Shipping

The legal case for implementing full naval control of shipping
is somewhat stronger, as Section 51 of the Constitution provides, inter
alia, that:

The Parliament shall, subject to this Constitution, have
power to make laws for the peace, order, and good
goverrunent of the Commonwealth with respect to:
(i) Trade and commerce with other countries, and
among the States."

There therefore appears to be little doubt that the Commonwealth
government has the power, not only to implement naval control of
shipping, but also to create a NSTA to direct the use of shipping
resources in a defence contingency.

Supplementing the Marine Force

Subject to the provision of iust compensation,5 under the
Defence Act 1903 the Commonwealth has the power to requisition, by

Section Sl(xxxi) of the Constitution empowers the
Commonwealth government to make laws with respect to:
'The acquisition of property on iust terms from any State or
person for any purpose in respect of which the Parliament has
power to make laws."
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charter or compulsory purchase, Australian owned and registered
ships. However, to claim iurisdiction over other shipping the
government would need to be able to establish a sufficiently strong
nexus between the ships and Australia. It would not be sufficient that
the ship was within Australian waters; it would have to be owned by
an Australian citizen or company, or it could be sufficient that the ship
was registered in Australia.T However, in both these cases the ships
might have to be manned by replacement Australian crews unless a
charter agreement could be obtained through mutual agreement.

Section 67 of the Defence Act empowers the Commonwealth
to requisition any "vehicle, horse, mule, bullock, aircraft, aircraft
material, boat or vessel or of any goods" provided that regulations
have been made to prescribe the manner of compensation. If the
Second World War regulations were used as a model, legislation
enabling compulsory requisition would include a standard time
charter agreement that would govern all matters of comPensation and
usage. Generally speaking though, requisitioning should be a last

resort. It would be preferable, and probably easier, to charter or
purchase a vessel following normal commercial practices.

Harbour Defence Force

There should be no particular legal difficulties in creating a

harbour defence force. It could be formed as part of the Citizen Naval
Forces and the neaessary regulations enactd under the Naval Defence
Act 1910. The principal difficulty would be in providing the force with
the necessary legal powers to carry out its function. Without special
legislation the members of the force would have no greater power of
action than other citizens. Special legislation would need to be drawn
up, possibly under Section 53f of the Defence Act, making all activities
within ports and harbours subject to control by the harbour master.
Members of the harbour defence force could then be delegated
authority to enforce these regulations, including the authority to use
force to protect key harbour facilities. The harbour defence force could
be subiect to similar call-out provisions as the ADF Reserve, although
this could be made somewhat more flexible by permitting individual

Under the Commonwulth Shipping Regbtration Act 198'1.,

foreign owned ships can only be registered if they are under
chaner to an Australian citizen or comPany.



Domestickgallssua 1O7

port units, or those in specified areas of Aushalia, to be called-out in
response to specific threats.

Regulations establishing the harbour defence force could
restrict the liability for service to a particular port nominated by the
individual. They could also abolish the two week annual continuation
training undertaken by reserve personnel and reduce the montNy
training commihnent to 4-5 hours. This should be quite adequate for
their task, if it was backed up with a mairr exercise each year to test
readiness and effectiveness. Ideally such exercises should take
advantage of the biennial naval control of shipping exercises, which
would allow greater use of merchant ships for onboard training.

|udgement

It would appear that there are adequate provisions in the
current statutes to draw up regulations that could implement the
measures discussed in earlier chapters. However, if these regulations
were to be challenged in the High Court, their validity could depend
upon the iudicial notice that the court gives to the current level of
threat to Australia. This must cast at least some doubt upon the ability
of the goverrunent to control the movements of Australian vessels in
low-level defence contingencies.

The situation would be compounded by the absence of even
draft regulations dealing with emergency measures. Even though
some of the measures proposed in this study have not yet been
considered within the Department of Defence, others such as
supplementing the marine force have been part of defence thinking
and planning for some time. Yet even this requirernent is not
adequately covered by draft legislation. This was reflected in a letter
by the Chairman of the Australian National Maritime Associatiory W.
Bolitho, in which he stated:

Clear and explicit legislation covering the varying
degrees of "emergency" and "hostility" and the
respective rights and obligations of Government and
shipowners under that legislation needs to be put in
place as well as commercial arrangements as to when,
how and under what conditions civilian maritime
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assets will be utilized in the defence of the nation and
who will pay for that use.8

In the past there has been time for the government to draft and
enact emergency legislation because there has been no immediate
threat to Aushalia. Even then there were often several iterations of the
regulations to get things organised and working properly: periods of
national ernergency are generally not conducive to good law-making.
However, the government may not have the luxury of time to prepare
in the event of any of the 'credible defence contingencies' canvassed in
the 1987 Defence Poliry Information Paper. A framework of
emergency legislation should be considered by the goverrrment now,
while the nation is not faced with an identifiable threat. This would
allow potential difficulties to be discussed and resolved, and would
allow planning to proceed on an informed basis.

l,etter to the editor in Pacific Defence Rqorter, October 1988.



CONCLUSION

The sea and commercial maritime activities are of singular
importance to Australia's national security and prosperity. As such,
certain of these activities are significant vulnerabilities and deserve
consideration in defence planning. Unfortunately the ADF would
never have sufficient maritime forces to be able to provide protection
to all of the important activities in the adjacent sea areas
simultaneously. This provides a weakness that an opponent might
exploit.

This study has proposed controls upon civil maritime
activities to offset the low force-to-space ratio at sea and increase the
effectiveness of maritime operations. The measures essentially seek to
use the available resources better, thereby reducing the risk of the
defence forces being over-extended. Their principal benefit is that they
could reduce the call on the resources of the ADF, which in turn would
provide greater flexibility to military commanders. They would also
add depth to the layered defence structure.

The changes proposed to the civil surveillance and maritime
constabulary forces would have particular benefits. In addition to
releasing specialised ADF units for their primary tasks, effective
enforcement of Australian iurisdiction should have some deterrent
value in terms of low-level contingencies. The revamped civil
organisation should also be more suitable for operations in the
transition from peace to limited war. In addition, the changes would
add depth to the defence by providing surveillance right through to
port defence. Security zones, and the other measures to control civil
activities in areas of operations, would further enhance the
surveillance effort as well as allowing Australia's maritime strike
power to be employed to somewhere near its full potential in a limited
conflict.

The legal iustification for some of the measures is somewhat
controversial under international law and a definitive answer may not
be available until the circumstances of the situation are known.
However, it is clear that, as long as the govemment has the will to take
action, a case could be made by reference to the principles of necessity
or national self-defence. Although there are solid constitutional
grounds for the domestic legislation required to put many of the
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controls into force, these are scenario dependent as they rely upon the
Defence Power of the Commonwealth and its exercise could be open to
interpretationby the High Court.

One principle is very clear. Good laws and effective
administration are rarely conceived in haste. These proposals need to
be considered while there is time for dirussiory and a thorough
examination of draft legislation and administrative arrangements; not
left until there is a crisis and national vulnerabilities are exposed.
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tr Eo U E

Australia has extensive and important maritime interests that
extend over a vast area. However, the size of the population will
never be sufficient to support the large maritime forces required to
provide protection across such an area. This is a significant
vulnerability and one that cpuld be exploited in a low-level defence
contingency to over-extend Aushalia's maritime forces.

This book examines ways in which conhols on civil maritime
activities could help offset this low forceto-space ratio: firstly by
easing the detection and identification problem, and secondly by
reducing the call upon the maritime forces by contributing directly to
defensive tasks. As well as considering the operational requirernents
for controls it oramines the legal and administrative Problems
associated with implementing them.


